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PUBLIC REPORT ON THE BREACH OF THE LEADERSHIP CODE ACT BY THE
FORMER PORT VILA MUNICIPAL COUNCIL

SUMMARY

The Ombudsman is issuing this Public Report to illustrate how the Port Vila
Municipal Council Councillors (some former and current) have misused public
moneys by approving certain allowances for themselves during their terms as
Councillors.

On 26 October 2005, the Supreme Court of Vanuatu ruled that the decisions taken
by the Port Vila Municipal Council to pay for members' monthly allowances, create
the post of Deputy Mayors, pay for Councillors’ allocations, make ex-gratia payments
and approve the terms and conditions of the Town Clerk's contract were unlawful.

Due to the above ruling, the Ombudsman has found in this investigation that as the
decisions were unlawful, it amounts to misuse of public money. Therefore, as
leaders under section 5 of the Leadership Code Act, the Lord Mayors and
Councillors have breached the Leadership Code Act.

Due to the above, the Ombudsman recommends that:

» the Minister of Internal Affairs who is responsible for the Municipal Councils
must lodge an official complaint to the Police requesting them to carry out an
investigation into the matter in accordance with the Leadership Code Act and
ensure that it is forwarded to the Public Prosecutor for prosecution and

+ the Minister of Internal Affairs who is responsible for the Municipal Councils,
through the State Law Office, must institute civil proceedings against each of
the above stated individual members of the Council to recover the money that
was illegally paid out to them.
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JURISDICTION

The Constitution, the Ombudsman Act and the Leadership Code Act allow the
Ombudsman to look into the conduct of government, related bodies, and
leaders. This includes the elected Councillors of the Port Vila Municipal
Council. The Ombudsman can also look into defects in laws or administrative
practices, including the Standing Orders of the Municipal Council.

PURPOSE, SCOPE OF INVESTIGATION AND METHODS USED

The purpose of this report is to present the Ombudsman's findings as
required by the Constitution, the Ombudsman Act and the Leadership Code
Act,

The scope of this investigation is lo establish the facts about the decision
taken by the former Port Vila Municipal Council to :

e Pay for members' monthly allowances;

» Create the position of Deputy Mayors;

+ Allow for payment of Councillors’ allocations;
+ Allow payment of ex-gratia payments and

+ Approve the terms and conditions of the Town Clerk and to determine
whether conduct of the said Council is proper and in accordance with
the Leadership Code Act.

This Office collects information and documents by informal request,
summons, letters, interviews and research.

RELEVANT LAWS

Relevanl parts of the following laws are reproduced in Annex ‘A’.

Constitution
Leadership Code Act

OUTLINE OF EVENTS

On 26 October 2005, the Supreme Court of Vanuatu published its decision on
Civil Case No. 75 of 2003 (copy of judgment can be viewed in Annex ‘B").
The written judgment is self-explanatory but in essence, it revealed that the
following decisions that were taken by the former Port Vila Municipal Council
("PVMC") were unlawful :

= the payment of members' monthly allowances;
« the creation of the pasition of Deputy mayors;
¢ the payment of Councillors' allocations;
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» the payment of ex-gratia payments and
« the approval of terms and conditions of Town Clerk.

On 5 January 2006, the Ombudsman commenced an enquiry into the matter
as a Leadership Code issue.

On 11 January 2006, the Ombudsman issued a letter of enquiry to the
present Lord Mayor of the Port Vila Municipality, Mr Paul Avock Hungai,

("Mr. Hungal"), informing him that the Ombudsman was commencing an
enquiry into the matter,

Mr Hungai was advised that since the judgment of Civil Case No. 75 of 2003
ruled that the decisions made concerning the payment of members’ monthly
allowance, elc were unlawful, he was requested to provide copies of the
Council meeting minutes that approved the executed decisions.

On 9 March 2008, an officer of the Ombudsman spoke with the Police Officer
responsible for the investigation into the alleged misuse of public funds by the
Lord Mayor and Councillors of the PVMC, Frazer Tambe (“Officer Tambe”).
Officer Tambe advised that initially he had received what is called the
Aranboe Report, Briefly the Aranboe Report presents the investigation into
certain matters of the PVMC. The Aranboe Report made findings which
included ‘“outstanding staff advances and unlawful payment of duty
allowances of councillors”. Because an official complaint was not made,
Officer Tambe then sought the Public Prosecutor’s advice. The Office of the
Public Prosecutor advised him that an official complaint has to be received
from PYMC. He approached former Lord Mayor, Joseph Aaron, but his term
ended and nothing was done. He then approached the then Commissioner,
Mr Hannington Alatoa (*Mr Alatoa”) who said he would speak to Mr Tony Ata,
but no complaint was made and Mr Alatoa’s term expired. Three weeks
earlier, Officer Tambe said he went back to the PVMC and it was only on

8 March 2006 that he was able to speak to the financial controller,

Mr John Colwick (“Mr. Colwick”) about submitting a complaint. Mr Colwick
has however, been too busy to submit a complaint to the Palice so this is the
status of the case so far.

On 23 March 2008, the Ombudsman issued a letter to the Lord Mayor,

Mr Hungai. The letter was also copied to Mr Colwick. The letter advised that
the Ombudsman is conducting an investigation into the following allegations
that have been made against the Port Vila Municipality:

» Sections of the Leadership Code Act were breached through the illegal
payments of money to the following former Councillors:
Patrick Crowby, Paul Avock, James Kalo, Yoan Johnsan,
Joseph Aaron, Daniel Bule, Joe Maurice, Miller Rorine, Lamai John,
Nalesabong Florent, Seule Tong, Solomon Simon,
Ambrosio Melteres and Terry Vano.

= The Port Vila Municipal Council Audit Report of 2005, also known as
the Aranboe Report, has not been investigated by the Police as should
be the case.

» An official complaint should be lodged by PVMC to the Police to
conduct criminal investigation into the matters as reported in the
Aranboe report.
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Following the above, Mr Hungai was requested to provide information and
documents by April 8", 2006 in relation to whether any official complaints
were lodged with the Police and if there was any advancement of the
complaint.

On 31 March 2006, Lord Mayor Hungal appeared before the Ombudsman to
provide his response. The following documents were provided by him in this
meeting which can alsc be viewed in Annex ‘C*:

Copy of the minutes of an extraordinary full Council meeting that was
held on Friday 18 February 2000 at 11:30am. It was agreed in this
meeting that the Councillors will receive a new special monthly
allowance.

Copy of letter from the former Lord Mayor Patrick Crowby

("Mr Crowby") to the Honourable Minister of Internal Affairs

Barnabas Tabi dated 12 January 2000. In this letter, Mr Crowby
explained that in accordance with the Standing Orders as signed on
30 September 1898 by the former Minister of Internal Affairs Minister,
Honourable Vincent Boulekone, the PVYMC was at liberty to determine
the Councillors' allowances regardless of whether the annual budget
was able to cater for it or not. A calculation as proposed under the
ministerial order of Honourable Boulekone (‘Boulekone’s Standing
Order”) was then outlined with an annual budget on Councillors'
allowances amounting to twenty three million six hundred forty
thousand (VT 23,640,000) Vatu (Refer to Annex ‘C’). However,
another calculation being proposed under the new Standing Order by
the Council then to the Minister had an annual budget of thirteen
million three hundred twenty thousand (VT 13,320,000) Vatu. The
difference between these two figures shows that there would be a
saving of ten million three hundred twenty thousand (VT 10,320,000)
Vatu. The Lord Mayor concluded by informing the Minister that he had
until 26 January 2000 to provide his response on the matter. If by this
date, the Ministry did not provide any response, the “Boulekone's
Standing Order" of 30 September 1999 would be adhered to.

Copy of letter from the Honourzble Minister of Internal Affairs,
Barnabas Tabi to Mr. Crowby dated 4 April 2000. This letter was
mainly to urge the Lord Mayor to consider the proposed Municipality
(Standing Order) (Amendment) Order No. of 1999. The Ministry of
Internal Affairs accepted that any amendment to the Standing Orders
was a power vested in the PVYMC and would therefore give its approval
as soon as it was forwarded to the Ministry.

Copy of the minutes of an Ordinary Full Council Meeting that was held
on 15 May 2002 at the Port Vila Municipal Council Chamber. It was
agreed in this meeting that the total amount of severance for
Councillors would be three million (VT3,000,000) Vatu. It was also
agreed that the Municipal Honorary Councillors would be entitled to a
special allocation amounting to seventeen million (VT 17,000,000)
Vatu annually.

Copy of the minutes of an Ordinary Full Council Meeting that was held
on 28 November 2001 at the PVMC Chamber. [t was agreed in this
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meeting that the PVMC maintained its Standing Orders on the
Councillors' allowances and privileges that were signed and approved
in 1999. Furthermore, the position of 2™ Deputy Town Clerk was also
approved unanimously.

On 5 April 2006, the Ombudsman also received a response to his letter of

23 March 2006 from the Lord Mayor, Mr Hungai. Mr Hungai stated in his
letter that both the former Lord Mayor, Mr Joseph Aaron and the
Commissioner,

Mr Alatoa wrote letters to the Police requesting them to carry out an
investigation into the matter. In response to such a reguest, the Police met
Mr. Alatoa in person and advised that the procedure to lodge a complaint was
for the Council to make an official complaint to the Police. But until then, no
complaints had been lodged to the Police.

On 24 April 2006, the Ombudsman issued another letter to Mr Hungai. In this
letter, Mr Hungai was reminded of the allegations that he was previously
notified of in the letter of 23 March 2006. Mr Hungai was then requested to
provide the following information and documents before § May 2006 :

 Please provide a copy of the Aranboe Report.

* The Ombudsman was informed that between January and

August 2005, the former Council members requested and received
advances as well as monthly duty allowances that were beyond the
approved amounts. The Ombudsman understands that the same
happened for their heusing allowance and that special allowances
were paid, even though they were not provided for in the Council's
standing orders. Gratuity payments were also paid prior to the end of
their term in Office — that the paid amounts were over the approved
figures. The Ombudsman was advised that sitting allowances for
caucus meetings were not allowed under the Council’s standing orders
but they were paid anyway to the Councillors. As such, the
Ombudsman wanted to have access to:

(a) Copies of the payment vouchers made to the former councillors
mentioned above for their monthly duty allowarnces, their
housing allowances, the sitting allowances at caucus meelings,
their special allowances and also their gratuity payments.

(b) Copies of payment vouchers on the Councillors' advances,
including copies of their requests for advances.

« Any other documents or information that is relevant to this matter.

As the Lord Mayor Mr. Hungai did not respond to the Ombudsman's letter of
24 April 2006, another letter was issued to him on 15 June 2006 requesting
copies of payment vouchers for the councillors’ advances belween January
and August 2005 and the basis for executing such payments.

On 21 June 20086, the Ombudsman received a response from Mr. Hungai.

Mr Hungai confirmed that the advances being mentioned in the audit report
were paid as Councillors’ monthly allowances to former Councillors. Such
allowances were not only approved by the Council and budgeted for in the
2004/2005 recurrent budget but also by the Minister of Internal Affairs. They
claimed that since the Minister of Internal Affairs had given its approval to the
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budget which catered for an increase of the Councillors’ allowances, they
were legally and duly entitled to them.

RESPONSES BY THOSE WITH COMPLAINTS AGAINST THEM

Before starting this enquiry, the Ombudsman notified all people or bodies
complained of and gave them the right to reply. Also, a working paper was
provided on 10 September 2007 prior to the preparation of this public report
lo give the individuals mentioned in this report another opportunity to respond.

Responses were received from the following:

. On 13 September 2007, Mr Seule Tong called in to the Office of the
Ombudsman to provide his response to the Warking Paper. Mr Tong
was a Councillor of the Port Vila Municipality from 2001 to 2004.

Mr Tong stated that after he was elected in 2001, the first Council
meeting was held and he and three other Councillors were “thrown out”
of the Council. They did not attend the next three consecutive
meetings of the Council and they eventually took the case to court in
2001 but to date, the matler is still pending.

From then on, they did not attend any Council meetings until 2004.
However, towards the end of that year, Patrick Crowby approached
them and asked them to once again attend Council meetings. This
was because he wanted to contest the position of Lord Mayor against
Paul Avock Hungai as he needed numbers. So they went back into
the Council for only three (3) months then their term as Councillors
ended.

When they went back into the Council in 2004, they were paid some
money by the Council. This money was already approved by Crowby's
Council and all the other Councillors had already received the same
amount of money. It was the Town Clerk at that time,

Ms Maturine Tom, who processed such payments. Sometimes later it
came to their knowledge that Ms Tom was taken to Court for allowing
these types of payment to be executed.

Mr Tong then advised that he did not bring any documents with him but
will try to locate copies of the payment vouchers in order to bring them
to the Ombudsman. He also did not recall the exact dates of the
Council meetings he attended but will try to locate the minutes in order
to bring copies to the Ombudsman.

The Ombudsman did not receive any further response or documents
from Mr Tong so it is assumed that he did not find the said documents.

° The Ombudsman received a response from Mr Hannington Alatoa,
former Commissioner of the Port Vila Municipality on 28 September
2007. Mr Alatoa stated that pursuant to paragraph 4.7 on page 7 of
the Working Paper, he does not recall writing nor speaking personally
fo the police about the matter therein. It has also been quile a while
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since then. Above all, during his term in office as Commissioner there
was no aclion taken in relation to the matter in question in this report.

. On 3 October 2007, a former Councillor of the Port Vila Municipality,
Mr Ambrosio Melteres called in to the Office and advised that despite
having received a copy of the Working Paper, he does not understand
its content because he is a Francophone.

The investigating officer for the Ombudsman apologised to Mr Melteres
and he was advised that the Working Paper will be translated into
Bislama and be forwarded to him.

The document was translated by the Language Services Department
and forwarded to Mr Melteres on 28 October 2007,

5.3 The Ombudsman did not receive any response to the Working Paper from the
following persons :

¢ Mr Patrick Crowby Manarewo, Former Lord Mayor and Councillor;
s Mr Ken Hosea, Former Councillor;

« Mr Alain Tounguen, Former Councillor;

= Mr Terry Vano, Former Councillor;

«  MrWilly Daniel, Former Councillor;

¢ Mr Paul Avock Hungai, Lord Mayor and Councillor (current);
¢ Mr Job Saelas, Former Councillor;

* Mr Miller Rorine, Former Councillor;

s Mr Solomon Simon, Former Councillor;

* Mr Thompsen Tom Berry, Former Councillor;

* Mr Paul Binihi, Former Councillor;

» Mr Wille Pakoa Lokin, Former Councillor;

¢ MrJohn Lamai, Former Councillor;

¢+ Mr Florent Nalesabang, Former Councillor;

* Mr Johnson Yoan, Councillor (current);

« Mr Joseph Aaron, Former Councillor;

* Mr Daniel Bule, Fermer Councillor;

« Mr Maurice Joe, Former Councillor;

« MrJames Kalo, Councillor (current);

¢+ Mr Ambrosio Melteres, Former Councillor;

« Honourabie Joe Natuman, Minister of Internal Affairs;
* Police Officer Frazer Tambe and

* Mr John Colwick.
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FINDINGS

Finding1:  DECISION OF PVMC CONTRARY TO LAW AND BREACH
OF SECTION 28 OF THE LEADESHIP CODE ACT

The Supreme Court has ruled in Civil Case No. 75 of 2003 (please refer to
Annex ‘B’) that the decisions taken by the Port Vila Municipal Council to
allow for the:

« payment of members' monthly allowances;
» creation of the position of Deputy mayors;
« payment of Councillors’ allocations;
* paymenl of ex-gratia payments and

« approval of terms and conditions of Town Clerk's contract were
unlawful as they were contrary to the provisions of the Municipalities
Act. Elected and nominated members of municipal councils are
declared as leaders under section 5 of the Leadership Code Act
(please refer to Annex ‘A’) and are therefore expected to conduct
themselves in accordance with the same Act. The Councillors have
breached Section 28 of the Leadership Code Act.

Finding 2: BREACH OF SECTION 20 OF THE LEADERSHIP CODE ACT

Misuse of public monies is an offence under the Leadership Code Act,
Section 20 of the Leadership Code Act specifically states this (please refer to
Annex ‘A’ for the full text of this section). As the Supreme Court has ruled
that the decisions taken by the former PYMC were unlawful, then it appears
that the Councillors have misused public monies that have been entrusted to
them on behalf of PVYMC.

Furthermore, section 28 of the Leadership Code Act (please refer to Annex
‘A’; for the full text of this section) states that leaders who fail to abide by an
enactment thal imposes on the leader a duty, obligation or responsibility is in
breach of the Code,

The Ombudsman has found that the following members of the former PVYMC
have committed an offence under section 20 and 28 of the Leadership Code
Act and must be dealt with in accordance with the same Act :

¢ Mr Patrick Crowby Manarewo, former Lord Mayor & Councillor;
* Councillor (former) Ken Hosea;

* Councillor (former) Alain Tounguen;

* Councillor (former) Terry Vano;

» Councillor (former) Willy Daniel;

¢ Councillor and current Lord Mayor Paul Avock Hungai;



7.

7.2

Page 11

o Councillor {former) Willie Pakoa Lokin;
* Councillor (former) John Lamai;

» Councillor {former) Florent Nalesabang;
* Councillor Johnson Yoan;

¢ Councillor (former) Joseph Aaron;

» Councillor (former) Danie! Bule;

* Councillor (former) Maurice Joe:

* Councillor James Kalo.;

« Councillor (former) Seule Tong and

e Councillor (former) Ambrosic Melteres.

RECOMMENDATIONS

Due to the above findings, the Ombudsman makes the following
recommendations:

The Minister of Internal Affairs who is responsible for the Municipal Councils
must lodge an official complaint to the Police requesting them to carry out an
investigation into the matter in accordance with the Leadership Code Act and
ensure that it is forwarded to the Public Prosecutor for prosecution.

The Minister of Internal Affairs who is responsible for the Municipal Council,
through the State Law Office, must institute civil proceedings against each of
the above stated individual members of the Council to recover the money that
was illegally paid out to them.

Dated this 1% day of February 2008.

Peter K. TRURAKOTO
OMBUDSMAN OF THE REPUBLIC OF VANUATU
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CONSTITUTION OF THE REPUBLIC OF VANUATU

CONDUCT OF LEADERS

Ge(1)

B6(2)

Any person defined as a leader in Arlicle 87 has a duty to conduct himself in

such a way, both in his public and private life, so as not to—

(a) place himself in a pasition In which he has or could have a conflict of
interests or in which the fair exercise of his public or official duties
might be compromised;

() demean his office or position;

{c) allow his integrity to be called inte question; or

(d) endanger or diminish respect for and confidence in the integrily of the
Governmenl of the Republic of Vanuatu,

In particular, a leader shall nol use his office for personal gain or enter into

any transaction or engage in any enterprise or activity that might be expected

to give rise lo doubl in the public mind as to whether he is carrying aut or has

carried out the duty imposed by sub article (1).
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LEADERSHIP CODE ACT NO.2 OF 1998
PART 1 — PRELIMINARY
LEADERS

5 In addition to the leaders referred to in Article 67 of the Constitution, the following are
declared to be leaders:

(c) elected and nominated members of municipal councils.
PART 3 - BREACHES OF LEADERSHIP CODE

MISUSE OF PUBLIC MONEYS

20, A leader must not use, or agree to the use of, any public money for a purpose other
than the purpose for which it may lawfully be used.,

OBEYING THE LAW

28, A leader acting in his or her capacity as a leader who fails to abide by an enactment
that imposes on the leader a duly, ocbligation. or responsibility is in breach of this
Code.
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IN THE SUPREME COURT OF

THE REPUBLIC OF VANUATU
(Civil Jurisdiction) CIVIL CASE No. 75 of 2003

BETWEEN: PORT-VILA MUNICIPAL
COUNCIL

Applicant

AND: ATTORNEY GENERAL of State
Law Office, PMB 8048, Port-Vila

First Respondent

AND: MINISTER OF INTERNAL

AFFAIRS
Second Respondent
Coram: Chief Justice Vincent LUMNABEK
Counsel: Mr. Ishmasl A. Kalsakau for the Appellant -

Mr. Michael Edward and Ms Viran Molisa for Respandents o

Date of Decision: 22 August 2005
Date of Publication of Reasons: 28 Octaober 2005

RESERVED JUDGMENT

|- INTRODUCTION: NATURE AND RELIEF SOUGHT

This is an amended apolication for Judicial Review dated 19 May 2003. The
Applicant is the Municipal Council of Port-Vila, Vanuatu, The Respondents are the
Attorney-General (First Respondent) and the Minister of Internal Affairs (Seconc

Respondent),
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The Applicant applies for the Court to review various directives issued by the
Minister of Internal Affairs on 25 March 2003 and as subsequently amended on 16

April 2003 and further on 16 May 2003 against the Applicant, Port-Vila Municipality

On 22 August 2005, the Court dismissed the ciaim for judicial review because the
Claimant fails to establish how the Directives issued by the Second Respondent
Minister were in excess of the powers of the Second Respondent and unlawful or

unreasorahle, | set cut below the reasons of the decision,

The Apolicant challenges the directives of the First Respondent upon the grounds
that:

1 The directives are in excess of the jurisdiction of the Minister to so make,
2, They are uniawful; and

3. They are unreasonabdle as to so expect the Applicant to comply with them.
Il- ISSUES

The following are the issues to be determined by the Court:

i Wheather or not the Minister of Internal Affairs has the power/jurisdiction ic

issue the Directives as he did on March, April and May 20037

2. If the Minister has the jurisdiclion o do so, whether the exercise of the powers
by the Minister was within the scope of his powers under the Municipality Act
[CAP.128] or whether it is in excess of the pawers of the Minister and thus.

untawful.

3. Whether the Directives are unreasonable so to expect the Applicant Municipal

Council to comply with them in the circumstances of their issuance?

| wil deal with each issue in tumn. But before | do that | will set out seme factual

circumstances leading up to the challenge.

[ ]
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lll - FACTUAL BACKGROUND

The following are the faciual circumstances leading up to the apolication for Judicial

Review:-

On or about December 2002, allegations were made against the First Respondent

for mismanagement.

On or about 15 December 2002, the then Prime Minister Edward Natapei wrote to
the Minister of Internal Affairs to follow up the issues of mismanagement of the

Applicant.

On or about 24™ January 2003, the Minister of Internal Affairs appointed Mr. Haydn
Saunders as an inspector to undertake an inquiry into the affairs of the Port Vila

Municipal Council with immediate effect.

On or about 28" January 2003, the Solicitor for the Applicant wrote to the

Respondents seeking clarification of the appointed Inspecter.

On or about 29" January 2003, the Second Respondent respondec and outiinec to

the Applicant why the Inspector was appointed.

On or about February 2003 the inspector submitted his Report about his findings to

the Second Respondent.

On or about the 25" March 2003, and subsequently on April and may 2003, the
Second Respondent issued 2 series of Directives to the Applicant purportedly in
exercise of powers vested in him by section 61(2) of tre Municipalities Act

[CAP.126). The Diractions fall into six (8) classes namely:

() Those relating to the payment of monthly allowances to councillors.




(i)

(v)

(a)

(c)
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That as from the date of [the second Respondent's] letter the Port-Vila
Municipal Council must stop paying monthly allowances to the
councillors and the Mayor and Deputy Mayors.

That! the Council's treasurer must immediately cease o make
payments of monthly allewances, councillors’ allocation and ex-gratia
payments to the councillors and Mayor and Deputy Mayars.

That the Council must put in place 2 system within two wesks 10

recover all monies it had iliegally paid out since October 1999,

A Directive relating to the position of Deputy Mayor.

(d)

That within two weeks as from the date of [the second Respondent's]
letter the Council must meet and abolish the position of the 2" and 3"
Deputy Mayors.

Those relating to the payment of councillors allocations.

{e)

——
iy
-

That as from the date of [the second Respondent's] letter the Council
must stop paying Councillors' allocation to the Councillors.
That the Council must put in place a system within two weeks to

recover all menies it had illegally paid out to the Councillors allocation

Those relating to the making of ex-gratia payments to Councillors.

(g)

That as from the date of [the second Respondent's] letter the Council

may make ex-gratia payments but ONLY with the prior approval of the
Minister.

That the Council must put in place a system within two weeks (o

recover all monies it had illegally paid out as ex-gratia payment.

Those relating to the employment of the Town Clerk.

That the Employment Contracts of the Town Clerk, First Deputy Clerk
and Second Deputy Clerk must comply with the provision of section
19(4) o f the Municipal Act CAP 126 and the Council is given two

weeks to remedy this situation.
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That since section “9 of CAP 126 makes reference to “clerk’, this also

=t
o+

includes deputy clerks, therefore their Emplayment Contracts are also

subject to the approval of the Minister.

(k) That the Treasurer of the Council must immediately cease from making
payments to the Town Clerk, First Deputy Clerk and Second deputy
Clerk under the new Employment agreements signed on 1% October
2002.

(vi)  One relating to the auditor,
(1 That within two (2) months from the date of the letter [the Second
Respondent's] letter the Council must produce all the outstanding
audits reports of its finances for the 1995-1996, 1996-1997, 1997-1398,
1998-1999, 1999-2000, 2000-2001 and 2001-20002 financizl years.

Al the trial, counsel for the Respondents informed the Court, that the Minister was
satisfied that the Applicant Council, has complied with directive () as far as it can.
Directive (1) relating to auditors is no longer an issue. It is now put at rest. The

considerations and determinations will be about directives (a) to (k) only.

On or about the 3™ Aprii 2003, the Applicant through his Solicitor defivered a

response to the directives issued by the Second Respondent.

On or about the 16™ April 2003, the second Respondent responded to the Applicant
and extended the deadline for compliance of his initial directives maintaining their

effect notwithstanding the response given by the Applicant.
A meeting was held between the parties to discuss the above mentioned issues,
On or about 13™ May 2003 the Applicant was advised that the Second Respondent

is going to suspend the Applicant and appointed a Commissicner in the stead of the

Appiicart to administer the Part Vila Municipality.

L]
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The Por: Vila Municipal Council through its Lord Mayor applies for Judicial Review
and applies for interlocutory Orders restraining the Minister of Internal Affairs from
suspencing the said Coungil pending the determination of the appiicant's application

for judicial review
On 21 May the Court grants the Interlocutory Orders sought by the Applicant and

sroceeded to hear the Judicial Review Application challenging the lawfulness and

reasonablenass of the Diractives of the Second Responcent Minister.
IV — EVIDENCE

The evidence is nol substantially disputed by the parties. It can be summarised as

follows:

The evidence of the Applicant

The Lord Mayor Mr Patrick Crowby and Mrs Madeline Tom filed sworn statements in
support of the Applicant's application for Judicial Review. The substantive part of the
statement of Mrs Madeline was objected to and was struck out by the Court. She
was not cross-examined by the Respondents' counsel on the balance of her

statement as her evidence is not factually critical for the case of the Applicant.

The Lord Mayor Patrick Crowby gave evidence to the following effect. He is the Lord
Mayor of Port-Vila Municipal Council, the Applicant. On 24 January 2003, the
Minister of Internal Affairs, Hon Joe Natuman appainted an inspector to undertake an
inquiry into the Council's affairs scoping for the inspector his investigation. The
Council received the Minister's response to the appointment by the Minister on 28
January 2003.

On 4 January 2003, the Council submitted all particulars requested by the Inspector

along with an explanatory note prepared by the Council's soliciter.
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recommendations to the Ministar of Internal Affairs on 24 February 2003,
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On 15 March 2003 the Minister issuad ‘o the Council several directives for Council's

compliance.

The Council instructec its solicitor to respend to such dirsctives which response was

given by a letter on the 3™ April 2003.

The Minister responded to the Council's letter by a letter to the Port-Vila Municipal
Clerk with a further deadline of 25 April 2003 for the Council to comgly with the
Directives. Due ta a visit to Noumea, New Caledonia, by him, the Town Clerk and
other Municipal Councillors, to depart for Noumea on 18 April 2003, the Council
instructed its solicitors to write to the Minister and to suggest to the Minister that the
Council was prepared to have a meeting to discuss the directives of the Minister,

which the salicitors did on 24 April 2003,

The Lord Mayoar, Patrick Crowby was cross-examined. He stated he received all the
correspanding letters by the respondents. He had been a Councillor since 1997 anc
was well aware of his obligation to act in accordance with the Municipal Act
[CAP.126] and authorities and regulations thereunder. He said the payment of
manthly and sitting allowances was done long before he was voted in as a Mayor.
He stated that allowances payable would be unlawful if it is naot within the Acl.
However he said the Minister has approved the Standing orders. The Council acted
on Standing Orders the Ministers in the past had approved to five (5) former mayors

before his time.

Furthermere he stated that there was a procedure in place for Councillors Allocation.
He stated in his evidence that the systern for allocations was transparent and all
records were made of allocations and all corresponding receipts were submitted o

the Auditor General.

The evidence of the Respondents

Mrs Tountano Bakokoto was the only witness of the Respondent. Mrs Bakokota said

she was responsible for registering all statutory orders received by the First

=]
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Respondent for publication in the Official Gazette. The statutory Orders were issued
by the Minister of Internal Affairs. They were sent o the State Law Office. She then
registered them in the file and she gazetted them in the Official Gazette. Her
evidence is that she did not recaive the Port Vila Municipal Order No...1999. She

never gazetted it unfil today.

She said there were only two (2) Orders gazetted in 1998 She checked the
registration book of 1899 in respect to gazetted statutory Orders. She did not check
the records about the years before 1998, She was asked if there were standing
Orders issued before 1999. She replied she was aware that there was an early
standing Orders of 1983. As to different years she did not know. She was finally
asked specifically if she was aware about Orders issued and gazetted in 1993. She

replied she did not remember.

V- FINDING OF FACTS

It transpires from the evidence that the following are the facls as found and accepted

by the Court;

* On 23 March 2003 and subsequently, the Minister of Internai Affairs issued
the Directives against the Council on the belief that the Council was engaged
in unlawful conduct. The evidence of Patrick Crowby Manarewo on behalf of
the Applicant shows that the Minister believed the Council was engaged in
unlawful conduct; see Annexure H to the sworn statement of Patrick Crowby
Manarewo sworn on 13 May 2003 (Exhibit C1-1) where the Minister sets out

why he believes the conduct is unlawful.
Gn tne facts before the Court, the only rational inference to be drawn from the
evidence of the Applicant is that the Minister was satisfied the Council was acting

unlawfully because:

» He issusd the directives in relation to matters he considered unlawful;[ see
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+  Tr= Minister issued the dirsctives after receiving the reports of the Inspector.
Mr Sauncers saying that the actions of the Ceuncil were unauthorised [see
annexurs G to exhiblt Cl.1 and annexure M to Exhibit CLZ],

« On the evidence, the directives an their face show that the Mirmister was
satisfied that the Applicant had dene things that it is not autherised to do,
namely:

- paying members unlawful monthly allowances;
- creating the positions of 2™ and 3™ Deputy Mayors;
- making ex-gratia payments to Councillors; and

- employing the Town Clerks on conditions that he had not approved.

The evidence shows that thers have been only two (2) Orders issued under Seclion
4(f) of the Act. The first, the Municipal Council (Payment of Gratuities) Order Mo.S of
1993 which related to gratuities. The second is the Port-Vila Municipalities
(Allowances) Order No. of 1999, and the reimbursement of costs, to counciliors but

not the payment of monihly allowances.

The Applicant's evidence shows some Courcil's Standing Orders. It is nol clear as 0
which Standing Orders it relies on. The Applicant's lawyer has annexed what purport
to be coples of Standing Orders to his submissions. These Standing Orders have not
been proved in evidence so they are not considered by the Court as the Courl can
only taks judicial notice of the Standing Orders that have been gazelted. In the
absence of proaf of gazettal the Applicant must formerly rprove the' Standing Orders

in evidence.

On the evidence the only Standing Orders for Part-Vila Municipal Council that have
been gazetted is No.6 of 1889, Standing Orders 23 in No.0g of 1989 authorises the
payment of sitting allowancas of VT5,000. It does nat authorise monthly allowances

for councillors.

There is no evidence before the Court that the Minister or any of his predecassors

have made Orders under the Municipalities Act authorising the payment of monthly

gllowances to the councillars.

T
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There is evidence that the Councillors allocations were paid. Howeve!, thers is no
evidence as to how the allocations were spent and for what purposes. There is no
evidence that Councillars spent their aliocations on lawful projects or in compliance

with the Municipal Counciis Financial Regulaticns [subsidiary legislation - CAP.126]

The anly evidence before the Court sbout allocation is that they were paid by the
Council's treasury upen production of a receipt. There is no evidence that the funds
wera used for lawful purposes. There is no evidence by the Applicant to show therz
s any proper accounting practices in place or any procedure of acquitial in relation 1

those allocations to show that the money has been used for proper pUrposes.

It is 2 fact that the Applicant made ex gratia payments relying on Standing Orders

issued by the Municipal Council of Porl-Vila,

it is further a fact that the Counci promoted the Town Clerk lo her current position
(she was a Deputy Town Clerk) on 13 December 2000. On 13 March 2001, the
former Minister approved her promotion on her existing terms and conditions. On 1
October 2002, the Council entered into employment contracts with the Town Clerx
and her two (2) Deputies. The contracts provided for two (2) new terms (a thirteen
month's salary bonus, and a housing and utilities allowance of VT30,000 per month).

On the evidence, the Minister has not approved them.

It is finally a fact that the Applicant claimed that the Minister had acted on improper

motives. There is no evidence before the Court to support such a claim.
V- THE LAW
The following are the relevant provisions of the law:

» Relevant provisions of the Municipalities Act [CAP.126]:-

COMPOSITON OF COUNCIL

Seotion. d
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“4  The Minister may from time tc time by Order-
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(1 prescribe the terms and conditions of office of counciliors including the

mayor and the deputy mayor,

(g} provide for any cther matisr not herainbefore specified which may be
riecessary forthe proper establishment of a council.”
STANDING ORDERS
Section 12

“12. (1) Subject to the provisions of the this Act every council shall make
standing orders for—

(a] the regulation and conduct of the meetings of the council and fts
commitiees;

(b} the authentication of all documents required to be sealed wilh the
seal of the council; and

‘c) such other matters as may be necessary for the purposes of this
Act or as may be directed by the Minister.

{2) The clerk shall cause a certified frue copy of the standing orders of a
council and of all amendments to such standings orders to be
forwarded to the Minister.

(3} Standing orders of a council shall not have effect until aporoved by the
Minister and all variations and revocatians of such orders shall likewise

~ be subject fo his approval.

(4) If any council fails within a reasonabie time to make standing orders
which have been approved by the Minister under iherprov.rsic-ns of this
section the Minister may direct the council by letter addressed ta the
council tc make standing orders.

(5) If within 60 days of receipt of such letter the council has not made such
standing orders, the Minister may make standing orders for the council
and such standing orders shall be the standing orders for the purposes

of subsection (1)."

MUNICIPAL CLERK

Section 12
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“19 (1] A council shail appoint 2 fit person, not being @ councillor, tc be clerk
upon such terms and conditions as it may determine.

(2} the clerk shall be the chief nfficar of the council and shall hiave the
charge and custody of and be responsibls for all books, records and
other documents of the council

(3} The clerk may, subject fo the general directians of the counctl, exarcise
the powers of the courncil of a/l acts done by him in the exefciSe of such
powers shall be considered to have been done by the council

(4) The appointment of & person as clerk end the tarms and conditions of
such appointment shall in all respects be subject 12 the approval of the

Minister.”

OTHER OFFICERS

Section 20

“20. (1) A council may appoint fir persons, not being councillers, respectively
to be ireasurer, medical officer of health and engineer upon terms and
conditions as it may determine.

(2] A council may appoint such other officers as it may consiger necessary

for the proper performance of the functions of the council upon such
terms and conditions as it may determine and may define the pOWErS

and duties of such offices.”

DISMISSAL OF CLERK
Section 21
“31 The clerk shall not be dismissed from office without the cansent of the

Minister.”

TO ENGAGE STAFF

Section 22

“32 A council may from time to time employ on such terms and conditions a3 jt
may determine such agents, servants and workmen as may be necessary

for the proper performance of the functions of the gcouncil.”

"

GENERAL DUTIES
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Section 25

“25. (1)

(2)

Subject to and in accordance with the provisions of this Act relating fo

the duties of the council, it shall be the duty of the council-

(al toc control, manage and administer the municipality;

(b) to safeguard public health;

(c) ftc develop, control and manage jand taken on iease from any
statutory land authority inciuding any housing estalas therech;
and

‘d) to administer educaficn, medical and health services as the
Minister may after consultation with the responsible Minister by
QOrder declare.

If the Minister is satisfied that a council is incapable by reason of

insufficiency of staff or facilities, of administering any of the services

referred to in subsaction (1)(d) he may, by order, dirsct such council to
appoint the Government as its agent for the purpose of administaring
such service and such service shall thereafter be administered by the

Government at the expense of such council.”

GENERAL POWERS
Section 26

sl P
20. |11_,.|

2

(3}

Subject to subsection (2) and to any law specifically providing for any
matter, & council may, in addition to any powers for which specific
provision is made by this or any other law, exercise all or any of the
powers contained in the Schedule.

The Minister may, in refation to any particufar council, by arder, restrict
the exercise of its schedulad powers.

The Minister may, by Order, from time to time vary the Schedule.

POWER TO MAKE BYE-LAWS
Section 36

“5"5__ (’.“’J

Subject to the provisions of this Fart @ couricil may from time 1o time

make by-laws_in_respect to all such matlers as are necessary of

axnedient far-

(a) tha safety of the infiabitants of the municipality; ar
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(b) the maintenance of health, well-being and good crdsr an
government of the municipality, or
(e} the prevention and suppression of nuisances in the municipality
(2, In particular, and without prajudice to the generalify of subssction 1) a
councif may make bys-laws necessary for canying ouf the powers
confarred upon the council by this cr any other law and for such
additional purposes as may be prescrived by the Minister.
(3] Bye-laws made under the provisions of this section may apply (G the

whaoie or any part of the municipality.”

BYE-LAWS NOT TO CONFLICT WITH ACTS OR ORDERS

Section 38

“38. Nothing in this Act shall empower a council to make any bye-law which isin
conflict with or derogates from the provisions of any Act or crder for the time
being in force in Vanuaty; and to the extent that any bye-law conflicts with or

derogates from any such Act or Order it shall be veid and of no effect. !

APPLICATION OF BYE-LAWS
Section 39
“39. Every bye-law shall be published by notification in the Gazete and shall
have the force of law in the municipality as from the date of such publication
or if & later date is provided in such bys-faw, as from that date.”
' ‘
AUDIT
Section 55
55. (1) The Auditer General or a person approved by him and appointed Ly &
council shall be the auditor of the council, at such rate of remun neration
as the council may determine for the purnose of auditing and repotting
on the accounts of the council.
(2} If the Audilor General s0 directs, the council shall relmburse fo the
Government such surm In respect of the Auditor General's expenses 83

ihe Minister may fix.
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(a) produce to the auditor within 3 menths of conclusion of the year {0
which they relats all the backs and accounts cf the zounci!
togsther with ail dacds, contracts, documents, receipts and
vouchers relaling thereto;

th) parmit the auditor to inspect all siores and other assels of the
council as he may require; and

(c) uive tc the auditor such information, explanation and facilities &s
he may require to be given to enable him to perform the duties of
an auditor.

it shall be the duty of the auditor to report to the council not less than

once in each year separalely in respect of each of the following

matters, that-

(a) he has obiained all such information, explanations and facililies as
he may have required to be given 1o enable him fo perform the
duties of an auditor;

(b) the accounts of the council are in order and pressnt a lrue view of
the financial position of the councii;

(c) separate escounts of all undertakings and other accounts required
to he ket by the provisions of this Act have been kept;

(d) due provision has been made for redemption and repayment of all
moneys borrawed by the council;

(e) such provisicn as may be requirad tmder the provisicns of this Act
has been made for depreciation or renewaf of the assets of the
council.

In addition ta the report rs-qufred under subsection (4) the auditor sfall

report to the Minister an d to the Minister resp nonsibie for finance and to

the council any mattsr or thing which is discavered during the course of
ihe sudit and which appears to have been done or performed without
authority.

The clerk shall-

{a) within 30 days of the receipt of lne auditor's rsport on the

accounts of the council for any year submit the scceunis fagether

with such report to the Minister; and




Anex \;5"' “1’&5{, 1P 0’( |

b} fay the ascounte of the council for gach year togather with the auditor's
report thereon before the council within 30 days of the raceipt of such ragort,
or if the eouncil is et sitting, af its nex? meeting:

and thereafter such extracts from such accounts and such reports as
the Minister may approve shall be deposited in the ofiices of the
eouncil and shall at all reasonabie hours be Open fo public inspacticn
without payment. A notice of such deposit shall be putlished in the

Gazette.”

INSPECTIONS
Section 59
%59 (1) The Minister may at any time, by notice published in the Gazetie,
appoint any person io be an inspector for the purpose of inspecting the
observance and performance of @ council of the duties and powers
imposed or conferred Upon it by the provisions of this Act ar any other
law.
(2) Aninspector may-
(a) attend any mesting of the council or any commitiee of the council;
(b} upon giving due notice to the clerk of his intention so [0 do,
inspect any books, records, dacuments, contracis, stores or other
assets and any undertaking or the council.
(3) An inspector sha-J_J report to the Minister the result of an inspection

made by him.” i

DISALLOWANCE AND SURCHARGE

Section 60

“60. (1) If, on receipt of the report of the auditor or an inspector, the Minister 15
satisfied that expenditurs nas been incurred without proper authority he
may either sanction or disallow such expenditure and if he disalfow
such expenditure, he may, subject to the provisions of ssction 57 by
directive in writing surcharge any person responsible for such
sxpenditure for the whole or any part thersof.
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(a) any faiture to colfect money due (o the ceuncil; or
(b anyloss ¢f monsy or property; or
() -anvdamage to propsity;
has occurred by reason of any wilful or wrongful act or any negligence
by any councillor or perscn in the service of the council, the Minister
may, subject to the provisicns of sestion 67 by order in writing
surcharge such councillor or person for the whole or any pert thereof

(3)  Any sum surcharged on any person under the provisions of this section
shall be a debt to the council and shall be payable by such person
within 1 month or such longer period as the Minister may approve of
the date of serve upon him of the order of the Minister,

(4) Any person aggrieved by an order of surcharge may appeal lo the
Suprame Court which may confirm, set aside or vary such order and

the decizion of which shall be final.”

INQUIRIES AND SUSPENSION
Saction 61
51, (1) Ifthe Minister-

(a) has cause to suspect that a council has failed to observe and
perform any of the duties and powers conferred or imposed ugon
it by the provisions of this Act or any other law: or

(b) has cause to suspect that & council has done or performed any
act matter or thing without due authority; ar f

(c) s otherwise of the opinion that an investigation shouid De made
into the affairs of a council;
he may in his discretion, appoint a person or persons o inquire into
such maiter.

(2} If upon an inquiry under this section the Minister is satisfied that the
council has done or suffered any of the act, matter and thing contained
in paragraphs (a) and (b) of subsection (1), he may By diractive In

writing require the council fo remedy the same within such time as he

[9) if a council fails to comoly with the terms of a dirsctive of the Minister

'

made under subsection [2) or if the Minister, having appointed @
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person or persens to make an inquiry under subsection (1) considers it
gxpedient so fo do, the Minister may in addition to eny other powers
confarred upon him by the provisions of this Act-

(a) suspend the exercise by the coungil of any of the powsrs
conferred upon it by this or any other act for such peiod 22 he
may think fit; or

dissolve the council and, in his discration, appoint or direct the

e

glection of new councillors;
and during such period, or, as the case may be, pending the
appointment or elsction of new councillors, confer upan any person the
exercise of any powers so suspended or of the pewers of the counct!
so dissolved.
(4) The expenses incidental to-

fa) any inquiry under this secticn, or

(b) the exercise of any of the powers of the council under this section;
shall be a debt due by the council ta the Government and shall be paid
and discharged out of the funds or revenues of the council in suth
manner as the Minister shall dirsct. Any such direction may include a
direction that the expenses shall be deducted from any grant payable

by the Government to the council.”

IMMUNITIES FROM PROCEEDINGS
Section 67
“B7. No act, matter or thing done or commifted by-
(a) any councillor,
(b) any officer or other person in the service of a council;
(c) by any person acting under the directions of a council;
shall if such act, matter or thing was done in good faith in the execution of
his duty, render any such councillor, officer or person personally liable o

any action, Nability, claim or demand whatever.”

EX-GRATIA PAYMENTS
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Saction 114 of the Municipalities Financial Regulations (Subsidiary Legisiaticn)

provides as follows:

“i14. (1) Ex-gratia paymenis may only be made with the prior approval of the
Minister. They ers made in excepiicnal circumstances and after
rafersnce lo the Attorney General. Ex-gratie payments include the
following-

(a) compensation payments made to claimants who allege that
damags or injury has been caused to them by the council or fts
servants;

(b) extra contractua/ and ex-gratia payment {0 contractors;

(c) other ex-gratia payments as aporoved by the council.

(2) Before payment is made of any claim, which is being settlad on an ex-
gratia basfs, an acknowledgement will be defained from the claimant
that the sum approved for payment is in full and formal ssitlement of
the claim.

(3) Al ex-gratia payments will be recarded in the councils accounts in the

annual statement of losses.”

« Relevant provision of the interpretation Act [CAP.132]

DEFINITION OF STATURY ORDERS

Section 12

“10  Whera an Act of Parfiament confers on the Presid’en!, 4 Mihister or any other
authority a power to make or a power exarcisable by making proclamations,
rules, regulations, by-laws ordars or statutory order and the provisicns of

this Act shall apply thereio accordingly.”

PUBLICATION OF STATUTORY ORDERS
Section 13
“43. Every statutory order shall be published in the Gazette and shall be judicially

noticed.”

COMMENGEMENT OF STATUTORY ORDERS
Section 14

19
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"14. (1) Subjsct to the provisions of this section-
fa) the commencement of a statutcry order shall be such date as 1=
provided in or under the order or where no date is so0 provided the
date of its publication as notified in the Gazefte;
(b) every statufory order shall come into force Immediately on the

expiration of the day preceding its commencement.

i

VIl - APPLICATION OF THE LAW

Having sel out the relevant legislative provisions, the Court must then apply them 10

the facts as found and provide answers lo the questions to be determined.

1. DOES THE MINISTER HAVE THE POWER TO ISSUE DIRECTIVES? IF SO,
WHETHER THE EXERCISE OF SUCH POWER IN THIS CASE iS IN
EXCESS OF THE MINISTER'S JURISDICTION.

The Minister's power to issue directives is set oul in subsection 61(2) of the

Municipalities Act [CAP.126].

Subsection 61(2) provides:
“f upon an inquiry under this section the Minister is satisfled that the councii
has done or suffered any of the act, matter and thing contained in paragraphs
(a) and (b) of subsection (1), he may by directive in writing require the council

i remedy the same within such time as he may appoint.”

The Applicant asserts that the Minister had not complied with the preconcitions in

subsection 61(2) so his directives are in excess of his jurisdiction.

The anus of proof is on the Applicant to establish that the Minister had not complied
with any preconditions he had to meet before issuing any diractives. On the facts,
there is no evidence fo show, or from which an inference can be drawn, that the
Minister was oot " sa*%&am%wmw_ww

-

matier and thing contained in paragraphs (a) and (b} of subsection (1),..." | accent
[
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ths submissions that the avidence of the Applicant actually shows that the Minister
helieved the Council was engaged In uniawful conduct. The submission is further
supported by the fact that tne Minister was satisfied the Council was acting
urlawfully because-

(a)  heissued the directive in relation to matters he considered unlawful; and

(b)  the Minister issued the directives after receiving the reports of the Insoeclor,

Mr Saunders saving thet the acicns of the Council were unauthorised.

By perusing the language of section 61(2) of the Municipalities Act, there is NO
chligation on the Minister under section 81(2) 10 specify whether he Is satisfied of

pvents in subsection 61(1)(a) and (b).

Eurther, under section 59(2) and (3) of the Act, the Minister may at any ltime, by
notice published in the Gazette, appoint any person 1o be an inspector for e
purnase of inspecting the cbservance and performance of a Council of the duties
and powers impesed or conferred upen it by the provisions of this Act or any ather
law and for the inspector to report ta the Minisier the result of an inspection made by

kim.

In this case, it is self evident from the nalure of the directives whetner the Minister is
relying on subsection 81(1(a) or (b). | accept the submissions that the direclives on
thair face show that the Minister was satisfied that the Applicant had done things that
it was not authorised to do, namely:- : -

(z)  paying members unlawful monthly allowances;

b)  creating the pesitions of 2™ and 3 Deputy Mayors:

&) making ex-gratia payments to ceuncillors, and

id)  employing the Town Clerk and Deputy Town Clarks on conditions that he hac

not approved.

Accordingly, the Applicant nas not established the Minister made the directives in

axcess of his pawers under section 61(2) of the Municipalities Act [CAP.128].

2. ARE THE DIRECTIVES LAWFUL OR UNLAWFUL?
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The Claimant/Applican: says that the directives were urlawful because the acions

the Minister believed tc be unigwful namsy:

(8)  pay members unlawful menthly aliowances;

(b)  created the positions of 2 angd 3 Deputy Mayoers,

(¢) mede ex-gratia payments fo councillors; and

(d) employed the Tewn Clerk and Deputy Town Clerk on conditions that ne
had not approved,

were in fact lawful or done with lawful autharity.

The Respendent submits that the Minister's directives were issued because (Ng
ahove acts of the Claimant were unlawful cr cone without proper authority, To
establish the unlawfulness of the Mirister's directives and discharge its onus of proof
the Applicant must show that its concuct, the subject of the direclives, is tawful. Each

of the directives will be dealt with in turn.

(a) Payment of members’ monthly allowances

The Applicant says it relies on statutory orders Mo, of 1999 signed by the Minister
ot Internal Affairs, responsible for the Municipalites. The Order which is rot

gaze'ted provides for the payment of monihly allowances,

The Respondent submits that under the Municipalities Act [CAP.126] (the Act’) eny
allowances paid to councillors '{inciuc'.ir.g the mayor) must betauihorise-d by Order
made pursuant to subsection 4{f) of the Act. There have only been two (2) Oroers
~ade under subsection 4(f). The first is the Municipal Council (Payment of gratuities)
Order No.8@ of 1993 which related to graluities. The second is the Port-Vila
Municipalities (Allowances) Order No,__ of 1999 wnich is in effect acthorises 17
payment of sitting allowances, and the reimbursement of costs, to Counclliors but not

thea payment of monthly aliowances.

The Applicant seeks to rely en the Council's Standing QOrders aithough no specific
Standing Order was referred to. Counsel for the Applicant has annexec coples of the

Standing Orders to his submissions and relies on thern on the basis that a Statutory
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Order shall be judicially noticec. Further a Statutory Order commences at the date

stipulaied in the Crder (ss. 13 & 14) of the Interpretaticn Act [CAP.132].

These Starcing Orders havs not been proved in evidence s should not be
considered by the Court. | zccept the submission that a Court can only take judicial
otice of the Standing Orders that have been gazsited. In absence of proof cf

gazettal, the Applicant must formally prove the Standing Orders in evidence.

The only Standing Qrders far Port-Vila Municipal Council that have been gazetted is
No.6 of 1989. Standing Order 23 in No.6 of 1889 authorises the payment of sitling
allowances of VT5.000. It does not authorise monthly allowances for councillors.,

Accardingly, it does not assist the Applicant.

However, for completeness, even if the Court could have refsrence to the latier
tanding Orders, it si important to peruse the power to make Standing Orders under

Section 12 of the Municipalities Act.
Saection 12(1) provides:

“Subfect to the provisions of this Act, every rauncil shall made Standing Orders

for-

(a) the regulation and conduct of the meetings of the councif and its
commitiees; ' ¢

(t] the authentication of all documents required to be sealed with the seal of the
council; and

(¢) such other matter as may be necessary for the purposes of this Act or as

may be directed by the Minister.”

The power clearly does net exiend to making Standing Orders for the provision of
allowancss to mermnbers of the council, The standing Orders autharising the paymernt
of allowances to the council are in excess of the Council's power under subsection

12(1). The only person with power to prescribe the terms of Councillors, is the

Mirister by Orcer under subsection 4(f) of the Act.

1ol
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Furhermore, none of the standing Orders aiempted to be put befcre the Court
authorise allowances in the amounts peid to the Councillers in ihis case. These
standing Ordars are also inconsistent with the unnumoered Order of 1899 to wnich

they woulc be inferior legisiation.

Ir the present case, the only Ordar made under subseciion 4(f) of the Munigipalities
Act authorising payment of any type of allowances {other than gratuitias) to the
counciliors is the unnumbaered Crder from 1999, it provides for Councillors to be paid
sitting allowances for mestings of the Council and its committees, and to be
reimbursed any necessary expenditure incurrec. It does not entitie Coungillors to be
said monthly allowances, even if these allowances purort 1o Cover sitting

allowances and reimbursement for maniss spent while carrying out special dulies.

The Applicant complaints also about the dispanty in the allowances paid lo different
Gouncillors. However, it is immaterial to the lawfulness or other ise of the Minister's
directives as the payment of any allowance is unizwful. No monthly allowances wWere

authorised so any amount paid was unlawful.

The Applicant also relies on the fact that the Minister approved its budget for 2003.
First, there is no evidence before the Court that the Minister approved the paying of
the allowances 1o the Councillors by approving the Council's budget Second, the
Minisier cannot authorise illegal expenditure. The payment of monthly allowances
can only be authorised by the Minister by Order under subsection 4(f) of ihe

[}

Municipalities Act,

It transpires clearly that there is nc evidence befare the Court that the Minister or ary
of Wis predecessors have made an Order under subsection 4(f) of the Municipalities
Act to the Councitiors. Therefore, the Minister had lawful authority to issue the

directives (a), (b) and (c) and | so rule.

{b) Position of Deputy Mayors

S e i
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rhe Minister issued directive (d) 10 sbolish the positions cf the 2™ and 3° deputy

mayars.

Te Applicant submits that that diractive was uniawful as Secticn 4 of the
Municipalities Act [CAP.12 ] providas for more than ane ceputy mMayor and ine
Municipal Council Election Regulations provides for the authorisation of more than

ore office of ceputy mayers.

The Respordent says the Applicant has not led any evidence to show the positions

were authorised in accordance with section 19 of the Municipalities Act.

Section 19(4) of Order No.60 of 1987 {set out as subsidiary legislation to [cap.1 28]}

of the Municipalities Act, states:-

“The Minister may at the request of or after consultation with a municipal counci,

authcrise the creation of one or more additional offices of deputy mayor. 3

By saction 4 of the Municipalities At all the matters from (a) to (g) as set oul under
section 4 of the Act, will operate only by Craer of the Minister, Order No.80 of 1982
(subsidiary legislation} implements the matters set in (2) to (g) in sectien 4 of
Municipaliies Act. Accordingly, seclion 1a(4) of the said Qrder nrovides for the
Minister to authorise the positon of ong or more additional offices of deputy mayar at

the request of or after consultation with a municipa! council. /
On the facts, there is no evicence that the positions of the o™d and 3™ deputy mayors
are created in accordance with section 19(4) of Order 60 of 1982 (Subsidiary

legislation).

Directive (d) to abolish the positions of the 2™ and 3% deputy mayors is, therefore,

fawful,

(c) ~Payment of rauncillars' allocations

it
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The Minister issued directive (g) ard (f) lc stop payments of the shocation of

councilfors.

-+ £
1]

ne Asolicant says that the diractives (e) and (f) are unlawful. It contends that the
allocation payments are designed to meet the councillors’ obigaticns and are
therefore lawful. It says that it is permited by the Acl to expend monies to mest its

obligations.

The Raspondent say he does not disputs the applicant’s right to expend maney for
proper purposes i.e. for purposes of fulfilling its functions under the Municipalities
Act. Howsaver, the Respondents say there is no evidence that the counciliors have
spent their allocations on lawful projects or in compliance with the Muricipal

Council's Financial Regulations [subsidiary legislation to CAP.125].

The Respondents further submit that the only evidence before the Court about the
allocation is that they ware paid by the Council's treasury upon production of a

receinl. There is no evidence thatl the funds wers used for lawiul purposes.

there‘ore accept the submission that the Minister is entilied to direct the council 10
stop paying the allocations. The Applicant has brought na evidence to show there 1s
any proper accouriing practices in place or any procedure of acquittal in relalion to
those allocations to show ihat the money has been used for proper purposes. It is for
the Apolicant to show that the allowances have been used for proper purposes under
the Municipalities Act. In the circumstances, the Minister was muthorised to make the
directives to stop payments of the allocation. Directives (e) and (f) are therefore

lawful and | so rule.

(d) Payment of ex-gratia payments

The Minjster dirscted, among other matiers, that the Council must put in place @
system, within two (2) weaks, to recover all monies it had illegally paid out as

councilors' ex-gratia payments,

25
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Ths Applicant contends the directives issued by the Minister in relation to ex-gratia
payments are unlawful, It sudomits that the payments are advances on the
councillors' gratuities under Municipal Council (Payment of gratuities) order No.g of
1993, Paragraph 2(1) of the Order siates:-

“Subject to... a Municipal Council may pay to its councillors at the end  of

their term of office gratuities.”
me Order does not authorise the advance payments of such gratuities.

Any ex-gratia payments may only be made:-
(i) with the prior approval of the Minister;
(ii) in exceptional circumstances.

(i)  and after reference to the Attorney-Generzl.

The above preconditions are spelt out under subsection 114(1) of the Municipal

Council Einancial Regulations (subsidiary legistation to CAP.126) which provides:-

“114, (1) Ex-gratia payments may only be made with the pricr approval of the
Minister, They are made in exceptional circumstances and afier
reforence to the Attorney General. Ex-gratia payments include the
fellowing-

(a) compensation payments made to claimants who allege tha!
damage or :'nj&ry has heen caused to them byithe council or its
senants,

(b) extra contractual and ex-gratia payment to contraclors;

(c) other ex-gratia payments as approved by the council.

(2) Before payment is made of any claim, which is being setiled on an ex-
gratia basis, an acknowledgement will be detained from the claimant
that the sum aporoved for payment is in full and formal settlement of
the claim.

(3) All ex-gratia payments will be recorded in the councils accounts in the

annual statement of losses.”

=a
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Any ex-gratia payments made by Councils must comply with subsection 114{1) of

tha Municipal Councils Financial Reguations,

The Applicant/Claimant seeks ta rely on Standing Ordars to suppori those payments.
The stznding Ordsrs cannct overrics the clear language of Order No.9 of 1983
Further, the Apolicant says in effect that the standing Orders were usad in refation 10
early payments of gratuities. It is clear that by law, they are ultra vires (neyenc) the

powsr of the Council under section 12 of the Municipalities Acl.

Alsq. the standing Orders sought to rely upon are not part of evicance and as such

rejected.

Accordingly, the two (2) directives relating te ex-gratia payments are tawful In that all
monies paid out without authority must bz recovered. As the Council 1s a body
corporate with perpetual succession, i does not matter that the etected members of

the Council had changed.

{e)  Approval of terms and canditions of Town Clerk

O the facls, it is not disputed that the Council premoted the Town Clerk her current
position {she was a Deputy Town Clerx) on 1§ December 2000. On 13 March 2001,
the former Minister approved her prometion on har existing terms and conditions. On
1 October 2002, the Coungll entered into employment contracts with the Town Clerk
and her two Deputies. The conlracts provice for two new terms (a thireen maonth’s
salary as bonus, and a housing and utlities allowance of VT30,000 per menth) which

the Minister has net approved.

The guestion is can the Counai proceed with the sleration of the appoiniment of a
clerkc without the approval of the Minister? The answer is in the negative. Section

18(4) of the Municipalities Act which deals speciically with this point, staies:

b
o
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“The appointment of @ person as clers and the terms and conditions of such
appointmant shall in all respects b8 subject to the approval of the Minister.”

Subsaction 19(4) is clear the Minister must approve the terms and conditions of the
clerk. The Applicanis' submissiens ta this effect that the Minister's approval only
reates to f-2sh apoointment has na basis in {aw. If a clerk is to have his or her ierms
and conditions of appeintment altered, the Minister must approve such alteration. [f
the Courcil could change a person's terms and conditions after appointment without

the approval of the Minister, it would render subsection 18(4) of no effect.
Accardingly, direstives (i), (j) and (k) are lawful as the new conditions of employment
have not been approved by the Minister.

3 OTHER MATTERS RAISED IN THE SUBMISSIONS

(a)  Section 67 of the Municipalities Act

The Applicant/Claimant had referred to saction 67 of the Municipalities Act as

affording it pratection from the Minister's direction.

Section 67 of the Act is to protect individual counciliors from civil action. it does not
operate tc protect them from directions of the Minister under s;ection 61 of the
Municipalities Act. As such section 67 has ng operation in this context. In any event,

section 87 cof the Act can in no way make the Minister's directives unlawful.

(b} Improper Motive

The Applicant had suggested in ts stalements of case that the Minister's decisicn (0
issue the directive was unlawful because he had acted on improper molives. AS
found by the Court, there is no evidence pefare the Court to support such a claim.

This submission cannot stand. it is therefcre rejected

(€] Directives to the Treasurer
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The Applicant contended it was urilawful for the Minister lo hela directives to the

trezsure of the Council, The treasurer is an nfficer of the Council.

Helshe has certain functions and duties urider Municipal Courcis Financial
Regulations. There is no basis in law for holding directives lo the lreasurer of the

Councl! unlawful if the directive wauld be lawful if directed to the Councils
4. UNREASONABLENESS

The Applicant says that the directives of the Minister relating to recovery of monies
are unreasonable as there is 2 process of auditing the financial operations of the

Councils under section 55 of the Municipalities Act,

The Claimant/Applicant has to establish that the directives of the Minister were 59
unreasonable that no reasonable person could nave made them. This lest is sel out
in Associated Provincial Picture Houses Ltd v. Wednesbury Corporation [1948]
1 KB 223, which is followed and applied in other cases by Vanuatu Courts,

The Applicant submits that section 67 of the Municipalities Act protects Councillars
‘or actions done in good faith. In the context of this case, section &7 has no

operation.

The Applicant submits also it is unreasonable to make the counci| recover "what
i

wouid otherwise be considered as legitimate expenditure”. On the facts as found and

accepted by the Court, there is no evidence that the expenditure Was legitimate

expenditure. The Council must, \herefore recover it.

The Applicant further submits that it is unreascnable for the Minister to expect
recovery only for the period back to October 1999 when monthly aliowances and the
disparity in allowances have been mace prier to 1899. The Applicant further says
thal recovery would not only be nonsensical but expensive also due 0 the fact i
would cover councillors alrsady deceased and where former councillors aré not

employed it represents & major experse for council 1o issue proceedings to recover.

e — A ST
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Racovery of allowances 10 Octaber 1898 is reasonable as there may be practical

and legal difficultias recovering older payments.

The Agolicant again submits that the Ministar has no power under the Act to orcer

tre Treasurer of Coungil,

The directions to {he Treasurer are not unreasonable. The Treasurer is an gfficer of
tne Council and the acoropriale person to comply with the directive directed al

Rimiter,

The Applicants alsc submits that the position of Second Deputy Mayars have been
authorised in the past by the Minister of Internal Affairs and it is therefore

unAreasonable for the Minister to direct the abolition of the offices.

On the facts, there is no evidence before the Court that the positions of deputy
mayors had ever been authorised. Further, the Minister has authority to abolish the

positions.

The Applicant submits then that if the allacations to Councillors are legitimate
exasnditure of Council approved by the Minister in budgetary estimates each year
and that there is a clear and transparent system, itis unreasanable for the Minister 10
expect recovery of sums expendec :gward the betterment of the constituencies of
the Applicant where the councillors da not derive any'personal’ benefit from the

allocations expended,

The Respondents say they would cencede if councillors allocalions were spent o
lawful purposes, then, it would be unreasonable lo recover them. However, in the
present case, as found by the Court, there s no evidence before the Court that the

allocations have been lawfully expended.

What is imporiant te understand is thal it s net a question of whether the courcillors

receive personal benefit or nat, it is whether the money is lawfully spent under the

-

Muncipaities Act,
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In ardzr io appreciate whether or not the directives are unreasonable we shall look at
each direction individually and for that purpose, zaolying the law lo the facts as

found, the Court accepts the following submissions.-

la)  That as form the cate of [the second Respendent's] letter the Por-Vila
Municipal Council must stop paying monthly allowances 1o the Coungcillos

and the Mayor and Deputy Mayors.

The payment of these allowances was unlawful. It is reasonable to direct that
the allowsnce not be paid, The council has no fight to make illegal payments.

This was conceded by the mayar in cross-examination.

(b)  That the Council's Treasurer must immediately cease [0 make payments of
monthly allowances, councillers’ allocation and ex-gratia payments lo the

Councillors and Mayor and Deputy Mayors.

Again, the Coundll has no right lo make illegal payments so it is reasonable o

direct the eouncii not make such payments.

(¢)  That the Council must put in place a system, within two weeks, to recover all

There is nothing unreasonable in asking for an extension of fime of said the
I
time was too short. Also, by the time the Claimant came to challenge the

directions it had hac over 2 months te put a system in place.

(d)  That within two weeks from the date of [the second Respongent's] letter the
" - LEaE i rrd
Council must meet and abolish the positions of 2" Deguty Mayor and 3

Deputy Mayor.

The appointments of the 2™ and 3" Deputy Mayors were urauthorised then it
s raasonasle for the councll to be dirscted to ahalish the positions. The time

allowed could not be considerad unreascnatle anc there was no request 1o

S
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that as from the date of [{he second Respondent's] jetter the Council must

stop paying councillors' allocation to the Councillars.

The aliocations were unlawful so it is reasonable to direct that the Claimant

stop paying them.

That the Council must put in place a system, within two weeks, to recaver all

monies it had illegally paid out as counciliors’ alloczation.

It is not unreasonable in the circumstances to ask for a system {o be put in
place in twe weeks. The Claimant has never asked for an extension of time or

said the time was too short,

That as from the date of [the second Respondent's] leiter the council may

make ex-gratia [payments] but ONLY with the prior approval of the Minister.
This direction only reinforces the requirements of the Act.

that the Council must put in place a system, within two weeks, to recover all

monies it had illegally paid out as ex-gratia payments.

Again, It is net unreasonable in the circumstances to ask fPr a system to be
put in place in two weeks. The Claimant has never asked for an extension of

time or said the time was too short.

That the Employment Contracts of the Town Clerk, First Deputy Clerk and
Second Deputy Clerk must comply with the provision of section 19(4) of the
Municipalities Act [CAP.126] and the Council is given two weeks to remedy

this situation.

The Council is bound ta comply with the Act. The contracts do not comply with

the Act. so the direction is reasonzhle. There is no evidence o show thal the

L
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time for compliance was too shert. Again, the effective time for compliance

was in excess of two montns,

That since section 1€ of the [CAP.126] makes reference to "clerc, this also
inciudes deputy clerks, therefore, their Employment Contracts are alsc subject
to the approval of the Minister.

This diraction is reasanable for the same reasaon as () above.

That the Treasurer of the Courncil must immediately cease fram making
payments to the Town Clerk, First Deputy Clerk and Second Deputy Town
Clerk under the new Employment Agreements signecd on 1% October 2002.

The payments were unlawful so this directive is reasonable.

CONCLUSION

The Claimant has nol established that the directives were either be end the power of
¥

the Minister, unlawful or unreasonable, therefore the appiication is dismissed and the

Respondents are entitled to their costs as ordered by the Court on 22 August 2005.

Those

=re the reasons for the Decision of this Court made on 22 Augus: 2005

DATED at PORT-VILA this 26™ of October 2005

Vincent LUNABEK
Chief Justice
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Lord Mayor Patrick Crowby Manarewo - Jeaman
Deputy Lord Mayor Ken Hesea

7 Deputy Lord Mayor Alain Tcunguen : s, ,
5% Deputy Lord Mayvor Terry Yano RS 550 s ol
Councillor Paul Aveck Hunga:

Councillor Willy Damel

Councillor Job Saelas

Councillor Miller Rorine

Councillor Sclomon Simon

Councillor Thompson Tom Berry

Councillor Paul Binihi

Councillor Willie Pakoa Lokin

¥ el T e
OMELT

Jearnan Lord Maeyor Parick Crowby Manarewo T kolery miting intd orda me hem 1
askem  Councillor Paul Binihi blong talem opening prea, Hem 1 then introducem
agenda.

(4]

Counciller Willie Pakoa Lokia 1 Muv blong appruvum agenda olsem we T stap,
_Seconded by 3™ Deputy Lord Mayoer Terry Vane,

1. Agenda

| Appruvurm agenda

2 Niu Special Monthlv Allowance (Councillors)
3 New [raffic Svstem

e Lini's Day

Agenda emi nnanimously approved,
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% Niu Special Monthiv Allowance

Jeaman T introducem agenda mo hem [ askem Tawa Clerk blong I elaborate long
hem,

Town Clerk Georges Cale 1 informem ol membas se wanem document we I stap emi
blong offis I usum olsem wan guideline blong mekem ol payment blong ol allowances
blong ol councillors from we Standing Orders we council I sendem I go long
Ministry, Minister I wantem se bambae hem 1 includem allowances blong ol
councillors 1 go insaed long CAP 126 mo ol councillors bambae ¢li no save wait long
taem. Document ia I been pass finis long Executive, Finance and Staff mo naoia I
kam long Full Council blong endorsem so that ol membas I save kasem smol
allowance. Hem I talem se allowances ia [ catter for insaed long budget biong
1009/2000. Hem 1 talem se document we Lord Mayor I mekem ia em. base long order
we former minister I been saenem ma emia emi blong justify nomo payment blong al
allowances 1 go long ol councillors, pending signing blong niufala standing orders by
the Minister of Tnternal Affairs.

Jeaman T askem sapos ol membas oii gat comments.

Councillor Solomon Simon I expressem reservation blong hem long page 3 we I
ralem se sapos I no gat wok, T no gat varu. Hem [ talem se I luk olsem se olzeta I mas
jastify long Town Clerk bifo cli save Lasem allowance blong olgeta. Hem I talem se
ol councillars oli elected anda long semfala procedure olsem ol MP's mo I luk oisem
se olgeta I no longer regarded as elected councillors. Hem T talem se hem I tully agres
se ol councillors I mas visitim of wards blorg olgeta be hem I ting sc I no propa blong
olgeta T mas justify long administration. Hem I talem se section ta I open mumas mo
hem [ gat reservations long hem from we qogud administration T'over rulum power
blorg ol elected members.

Lord Mayor Patrick Crowby I reply se hem 1 andastandem point of view dlong
Councillor Solomon Simon be hem 1 talem se follem wanem We I stap, offis | no gat
anv other choice but blong follem wanem we hem 1 preparem 1 stap in order blorg
legalisem payment bleng el allowances blong ol councillers nacta. Hem I talem s
sapes o, bambas olgeta [ mas wait kasem taem Minister [ passem amendment blong
CAP 126 1 2o long Parliament. Hem T talem se T gat wan order we former minister
blong Insernal Affairs [ saenem we I lewal mo document we I siap ami follem nomo ol
rate we I specified anda long Order ia

[y

T

Town Clerk T comment se wanem we Councillor Solorien Simon I talem hem [ irue,
Be hem 1 talem se council we I stap 1 stat wok finis long wan decentralised system mo
wetem wanern we I stap long document, bambae I helpem ol councillors blong oli g9
aot long field me mekem moa CoRtact welen ol electors tlong olgeta. Hem [ taism s¢
fnllem decentralisation policy blong present zavmad, ol councillors bambae oli stap
long wan better pesition blong save raler long central gavman wanem neo emi
decentralisation. !
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PORT VILA MINICIPAT STANDING GREFRS  ( Lowwres V)

ML TED E Lkam long vou hloae zivim mare.expianations apaot Sianding Orders we
mi oo sutmitum long vou weeam Orcer we Loruer Miinisier Bouiskone hemi bin
SED o I_[:_-rr- -.]I" "\L:.ﬂ—,'arn: i

Pa Vila Municipaiity hemi compase lang 14 kaonselas, Aot lang oi 14 kaonselas ia.
I.e2z Lord ? ["'e'u['. 3 Depury Loré Mayors mo long aco ual simaricn. tece: Xaonsel
hemi gavern by 12 kaonselzs 11::1L.L.1ng Lo;ri-DVL.f or I bin gar wan keensela hemi kam

wan Memier of Palamen, and nerawan hemi lusum seat biong hem fong last wia, -

Aot long aigeze 12 kacoselss, Tgaz 3 ‘“‘f‘ns&'a we [ made up leng NUP, MPP, VRP
maUMP ol ransm present <acnsei and I gar 4 kaonselas hiong cpposition. bat-leng
evry dehate and vote, evrvwan ol vore werem kaonsel we Lord Ma;mr nemi dim.

Standing Orders we mi bin submirim long veu dlang veu saenem, hemi biong givim
wan guicsline or savem iunds bleng kapnsel, werem limle bucger bieng hem.
v.,mthe:rL hemi g'vim cicrure bleng wan real cost tlong olgzia allowance. basec long
resiity nieng work glong ol a:aonsa 2, according long exisung huager "4‘49#"%(}

Siancing Orders we pradessssor bicug ¥eou Hen Miniszer B *u'ei one nerqi saenem
' mi 21"—:im toral fresdom leng olmema kaonssias or Lord
a long ringring we Xaonse: | mem: wandem. bart

Samnae mt aivim long veu oao clear expianation biong wou luk differsnce or gvim
<ila ptoure iong grocosed Swanding ﬂ*m‘:“' we M1 Jroposem, wWeem nemia we
Bouiekone hem: oin saenem ieng 30 Sectemper 1969 Bamoae yumi 0ase long wan

a

joricnig month of 22 daw:
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vusum nittaia Standing Orders we mi pin submisim 2long vou sasnem. Then
Kaonse! 2ami sevem ova long 10 million vare Bar szpos vou cisagr biong 3
cambas mulale I yusum Crder wa former ?\fh.u,.,_ nami bin seenem iong

Qlsem war Mayor biong NP, hemi dusv bicng mi nleng 'nel.'ﬁ*n surs se wan <zonse!
hemi work Zollem poiicy blong pati biong savem vamt biong mekem develerm

-

4

onerzive Minister, mi stap requestam vou nekezen bigng consideram mo saensm
tangirg Orders blong savem budset bicng kaonss,

{n:[_

Bambas mi livim maners ia long oo '&:a.uds..blow.g vou kasem 26 January Z000. Afa
date ia. sapos kaonsel [ no osiy in anything, bamtae mifala I follem legal Order we
Hon. Boulekona T saenem mo T effective | long 30 September 1989

Mi biilv se bambae vou tekem nore long imporant matter ia abzot furure bion

(1]

Taniic leng anention bleng veu.
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—D&[I‘IEL. C oo DY —imnTrewn
Lord Maver
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MC, 119 - MT Part Vila. 21 May 200
IREE
N2 ORDINARY FULL COUNCIL MITING (CONT.2)
TOSDE 16 MAY 2002 - 4.30 PM
PORT VILA MUNICIPAL KAONSEL CHAVMIBER
' Present
Lord Mavor Patrjek Crowby Manarews - Jeaman
Deputy Lord Mavor John Lamai
2% Depuby Lord Mayer Florent Nalesabang
3 Deoury Lord Maver Miller Rorine
Counciller Paul Aveck Bungal
Councilior Joseph Aron
Counczitlar Johnson ¥aan
Councillor Danie| Buls
Councillor James Kalo
Councillor Maurice Joe
i
Jeaman Lord Mavor Patrick Crowby Manargwe [ -hen askem ol councillers bieng ofi

dehaterm ol difren heads bione expenses blong budger 2002200

B100 - Mazout - 13.000.000 VT

Councillar Pau! Avock Hungal [ comment 32 [ gat inorease blong | 1.006.800 ¥7 long
nead ia. Hem! explainem se faure we | bucest Sor mazout Hemi foilem hamas wz

ecuncil [ stap usum mo hemi wlem se warem we [ s1ap {3 hemi realisuic follem w
increase long namon blong vehicle blong council

Vuy by 2% Depury Lore Maver Florear Malesapang. deconded Oy - ® Depury Lara

Maver Miller Rorme.

So Resolved Unanimousiv.
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Bid % - Read Taxves and PH'“‘ Toixas - SO0 VT

Councillor Paul Avock Hungai [ eomment se foner long nambs Slong
it

vehictes bleag councii. [ need blong mainienem Jglre foag head 12,

—
=

T
e
[op
()
&
LA
)
o

Catnciller Danie! Sule [ questenem whether counil [ mekain any’ WK siheng Tl
calleztem smal revenue 2ot long read aves.

Councillor Paul Aveck Hunwai [ reply s wanem we | stap lenz-head ia e bion2
road taxes we council [ mas pem [ 2o long gavman from o vehicies bleng hem.

Mey by 2
roai,

? Deputs Lord Mayer Florent Nalesabanz, Sezonded oy Counciller Johnsen
S Resolved Unanimously.

R130 — Salarv and Seaff raining — 64.000.000 VT

Cauncillor Paul Avock Hunzai [ r":p ainem se figure we [ stp ia hemi catter w for
srzation biong ol new post mo figure ia m:mi realisiic aceording long stalT salaries.

Counciller Daniel Bule [ askem sapos council 1 stap arrangem training blong ol star?
Lord Maver Pamrick Crowby Manarewe 1 informem counci] se Tony Ata mo Wasley

Takau [ se=n amerdem samfala trainine overseas. Tedei. offis | stap prepare blong
seqdem Malkom Dalesa wetem Stanley Jona | go iong samfala workshop aversaas.

vluv by Counciller Johnson Yoan, Secoaded by 1™ Deputy Lord Mavor Florent
Nalesabang.

So Resolved Unanimousiy.

B131 - Severance - 3.000.000 ¥ T

Councillor Paul Aveek Hungar | commenise |
budget mo head ia [ caner for ol reduncancies w

Muv by Counciller Josepn Aron. Sesgrded by I Depury Lard Mayor Fiores
Naleszbarg,

So Resolved Unanimously,

8132 — Municipal Councillors Honoraries — 17.000.900 VT

= e

Councillor Paul Avock Sunezi [ comment 32 [ ne m1 &
we | 3120 nemi realistic
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Councillor Danie! Sule [ nslcem sapos Council | sdve |
Dlong 100,000 VT we ol councitlors T entitle tens hem lon

atiex Crowbs Mararzwo | eonfirmem se soecial allocation ia | cata
ead iz mc hemi wkem note long request blong councillor,

Muv by I™  Depurr Lord Mavor Florsns NMalesabang. Seconded by Counciller
Jonnson Yoan.

S0 Resolved Unanim pusly,

B133 - Financial fes — Loan renavment — 6.3200.000 VT

Counciller Pasl Aveck Hungai [ explainem s2 figure we | stap ia [ gat reduction blong
I million vat mo flaure hemi realistic,

Councilior Danje! Bule | questioriem sapes council T gat best interact race.

Lord Mavor Patrick € Crowby Manarewo [ replv se council T gat best rate werem ANZ

-

Bank mo hemj hope se bambaes Wesipac I g m semiala rate.
iC

fuv by 2™ Deputy Lord Maver Florent Nalesabang: Seconded by Councillor Johnson

JEn.

v, ‘_*:

0 Resolved Unanimously.

Jeaman Lord Mevor Patrick Crowby Manarewo [ rtalem tankio long contribution
blong ol membas me hemi adjcumerm mi tling kasem “u-n ol rniax 17 Mav 2002 lang
11.20 am. Hem [ declarem miting [ close mo hem | as ? Deputy Lurd Mava
Miller Rorine blong mskem closing preas Time ;. 6,13 ;m.

i/

Minutes ja hem [ saen alsem frue mo correct rikad blong No. 0307 (Cont.2) Ordinar
Full Counzil Miting we [ bin tek ples long Municipal Kaonsel Chamber long Tusde
L6 May 2052 long .20 pm,

/
Lord ‘r[a\»h'l‘\\.ﬂmmccw:’ Counciilor
ParrieX Crowhv HTnarewn Poul Avoels Huneai
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MC. 1/1/9 -MT Port Vila, 29 November 2001

NO. 04/01 ORDINARY FULL COUNCIL MITING
WEDNESDAY 28 NOVEMBER 2001 - 11.30 AM
PORT VILA MUNICIPAL KAONSEL CHAMBER

Present

Lord Mayor Patrick Crowby Manarewo - Jeaman
Deputy Lord Mayer John Lamai

2™ Deputy Lord Mayor Florent Nalesabang

3 Deputy Lord Mayor Miller Rorine

Councillor Paul Avock Hunga:

Councillor Johnson Yoan

Councillor Joseph Aron

Councillor Daniel Bule

Councillor Maurice Joe

Councillor James Kalo

Jeaman Lord Mayor Patrick Crowby Manarewd I kolem mitidg into orda. Hemu
welkamen: Councillors Daniel Bule, Maurice Joe mo James Kalo we oli kam blong
joenem council for the first taem. Hemi then askem 3 Deputy Lord Mayor Miller
Rorine blong talem opening prea.

Teaman Lord Mayor Patrick Crowby Manarewo 1 then asker ol members blong oli
addein item 6 Councillor Priviledges long agenda.

Counciller Joseph Aron I Muv blong council T anpruvum agenca wetem addition we
~TIL

Iord Mayor I proposem. Secended by = Deputy Lord Mayor Florent Nalesabang.

k: Agenda

L. Appruvurm agenda

2. New time blong rubbish collection

3 Fest Napuan

f. Paosition blong 2™ Deputy Town Clerk
3. Security biong Market House

6. Councillers Priviledges

Agenda emi Unanimously Approved.
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Councillor Daniel Bule [ talem 1ankio long I grd Mavor from ol explenesen mo hem |
voicem concern blong hem ia from we I nogud blong [ gat sam bills [ kam afta we

zvani la | oass,

Jearqan Lord Mayer Patrick Crowby [ taler se how we komiti [ ranem festival la em:
hisnis blong olgsta. Only samting we council I mekem emi blong bildim stalls.
sarticipate long sound system mo bringim in any musical group from Lifou. Hemi
tulem se 1 zat wan chapter head long budget blong council we [ carter for festival in
mo 1 gat wan provision blong 1 miliion vam Council we I stap tedei bambae I votem
se bambae emi wan policy blong hem blong sapotem Fest Napuan be any futurs
counc:l we I lcam, bambae emui save reviewem decision 1a.

Muv by Deputy Lord Mayar John Lamai, Seconded by 2™ Deputy Laord Mayor
Florant Nalesabang.

So Resolved Unanimously.

4, Position hlong 2™ Depury Town Clerk

Jeaman Lord Mayor Patrick Crowby Manarewo | informem ol members se long chart
we council | been appruvum, 1 gat position biong 2" Deputy Town Clerk mo position
ia T budgeted for. Hemi informem ol members se follem cpening tlong extension
blong market house, I need blong 1 gat wan man We [ stap blong overseem ol worlk
mo person we bambae council I recruitem long position ia, bambae hem nao I
responsible blong raning blong market house. Hem: informem ol members se Deputy
Town Clerk I been putum act finis long news paper vacancy notice. Hemi askem
sapos ol members [ gat any comment.

Councillor Daniel Bule I askem se who nao bambae I mekem sereening blong jusum
wan person blong tekemap position ia.

Teaman Lord Mayor Patrick Crowby Manarewo [ reply se any recruitment blong
council T pass fastaem long Executive Komiti then leng Finance and Staff for
rec-uitment. Hemi explenem se Finance and Staff Komiti blong Council nao hemi
stap mekem ol recruitment. Lord Mayor 1 bringim back ol members 1 go long niufala
chart blong council we [ lukim market bouse [ aot long responsibility biong
environment unit. Hemi talem se marke: house [ generatem abaot 12 million vam long
wan year mo | need blong T gat wan upit we I lukaotem. 1 need blong gat better
control long cash collection so offis hambae | lukluk blong provaedsm wan office
Space Welem warn compuier blong officer in charge long market house. Tedei, council
[ chargem 400 VT blong 12 hours long wan table mo fee ia [ includem use bleng
tailet mo shower, Fee witact toilet mo shower em 200 VT mo olgeta we [ salem
shells oli pem 100 VT.

Councillor Paul Avock Hungai I comment se need blong council | recultem wan
responsibie person blong tekemap position ia from we hem nao bambae I responsible
long gudfala raning blang market house. Hemi Muv blong council 1 endorsem
advertisernent blong positon blong 2™ Deputy Town Clerk.
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Seconded by 2% Depury Lord Wlavor Florent Nalesabang:

%o Resplved Unanim gusly.

. Security blong yviarket House

jeaman Lord Mayor patrick Crowby Manarewo [ informem ol members 5€
advertisment 1 act finis long news paper apaot security blongZ market house. Heml
ralem se contract blong kampani we [ stap provaedem security long market house L
team nao long end blong nem mo I need blong counci! 1 putum &0t advertisment blong
ol pipol we 1 mterest long work ia oli apply, Application nambee [ closz jong 07

Naovemper 2001.

My by 2% Deputy Lord Mayor Florent Nalesadansg, Seconded by 3" Deputy Lord
Mayor Miller Rorine.

%o Resolved Unanimously.

6. Councillors Priviledges

Jezman Lord Mayor Patrick Crowby Manarewo [ informem ol members s€ hemi
decide blong bringim issue ia 1 kam bifo long council blong harem view hlong olgeta
abaot priviledees blong ol councillors.

Lord Mayor I explenem se since hemi kam in olsem mayor long 1997, hemi been
mekem samfala changes long standing orders blong council regardem aliowances
blong mavor, deputy mayors wetem 5l councillors. Minister Robert Karie long that
time nao | Deen sacnem amendements ia, During time blong former mayer Solomon
Simon. council blong nem 1 been mekem wan proposed amendement bakegen Ige
long Minister mo long thet time, interim minister blong internel affairs Hon. Willy
Jippny Tapangararua [ been sacnem, Taem We Minister Bulekone 1 kam olsem
minister blong Tnternal Affairs, hemi been revokein section 93 blong Standing Orders
12 we Willy Jimmy I saenem mo hemi meksm wan proposal. Wetem proposal blong
Buiekone ia, Lord Mayor [ kasem 10,000 VT long evri work we hemi mekem, wan
deputy mayoer 7,000 VT mo wan counciller 3,000 VT, Wetem amendement We
Bulekone [ saenem 1a. [ gat wan Torm Wwe evrl laem we wan ~ouncillor I carry act wan
duty long constimency blong hem, bambae hemi filimap ma sabmitim | kam long
Town Clerk for payment Form la 1 specify se councillor 1 mas pruvum € hemi
mekem wan wok mo W provasdem ol reczipt blong any monies we hemi spencern
during course blong wol ia so that offis Lsave refundem hem.

Lord Mayor 1 further explenem s€ since taem ia. hern been wokem 20t se sapos ol
councillors 1 usum method ia. bambae [ very expensive long council. Heml mexem
syampol se hem hemi kamaoct long arca blong Tagabe mo sapes hemi visitm ol
community blong nem. long wan week hemi save mekem OVeT long 100,000 VT. Mo
fasin ia | save bankraplem council,
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Tharatore. lust council I been mekem wan propesal I go leng then Minister blong
Treernal Affairs IHon. Barnabas Tabi blong wan councillor [ karem 40,000 VT long
war manis. wan chairman bleng any working komiti 60,000 VT, wan Deputy Mayor
70000 VT mo Lord Mavor 200.000 VT plus housing allowance of 55,000 VT. Ol
councillor [ gat gratuity pavment we I seve paid out long end blong 2vrl via or long
end dlong term biong council (4 via) depending leng wish blong counciller. Long wan
viz. ol councillor oli gat wan provision blong 100,000 VT we oli save usum towards
constituency blong clgeta mo payment emi long form biong voucher nomo but [ ne
long cash. Minister [ been agree long proposal ia mo council I ustm ol allowances 12
nac kasem tedei.

Jeaman Lord Mayver Patrick Crowby Manarewo 1 informem ol rembers se reasor
why hemi decide blong brngim matter ia | kam bifo council emi from we long
yesierday. State Law Office I sendem wan leta [ kam long Town Clerk. Lata ia l
givim long Town Clerk 24 hours blong hemi justifaem why nao ol councillors oli stap
receivim alowances from se long save blong olgeta, ol councillors oli no sapos blong
kasem any form ol allowances. Hemi talem se leta ia I written long wan way we I luk
olsem se I gat misapproprizticn long ol funds blong council mo leta ia I givim
instuction se sapos Town Clerk I fail biong reply in time, bambae olgeta I tekem wan
lezal action agensem courcil. Lord Mayor I expressem view blong hem mo strong
bilif blong hem se ol councillors oli ol elected members, semak olsem ol members of
parliament. Qlgeta [ gat ol sapotas we I elactem olgeta to become councillors mo
obviously, bambae ol pipol ia or ol votas blong olgeta bambae oli expectem bleng
ricivim samting I kam bak. Hemi talem se council [ no stap spendem any public fund.
Fund we council emi stap usum emi kamaot long ol tax payers blong hem mo gavman
I nomo givim any grant long Port Vila Municipality since 1933, Hemi talem se I no
sat any injection of public fund insaed long council blong allowem Minister blong
givim instructions I kam long council. Hemi reitercm se council emi financially
independent. Hemi talem se long 1998/1999 council 1 introducem priviledges blong ol
councillors we emi 100,000 VT. Hemi askem ol counciilors blong oli luksave
importance biong olgeta, ol service delivery we oli mas givim back I go long al pipel
blong olgeta we oli vatem clgeta. Hemi biliv se tedei I no gat wan man [ slave ma
mar Vanuate tedei 1 expectem blong ricivim wan reward long wok we hemi mekem.
Laef blong tedei tu 1 ro alac blong man I work for free. Jeaman Lord Mayor Patrick
Crowby Manarewo 1 talem se wetem ol comments ia, hemi wantem se ¢l councillars
oli givim views blong olgeta abaot issue ia. '

Councillor Daniel Bule I givim sapot blong hem long evri comments we Lord Mavor
I mekemn. Hemi talem se sapos wan man 1 wantem stanap long municipal election,
mean se hemi expectem blong taem we bae [ win, hemi givim back samting | go back
long pipol we I votem hem, especially nao service delivery we svriwan | stap tokbaot.
Hemi talem se tzem we hemi stanap olsem wan counciller. hem! expectzm biong [
ricivim vatu leng end blong evri manis. Hemi talem se sapos [ no gat vatu, bambae I
no gat wan man 1 prepare blong stanap olsem candidate long wan municipal election
from we tedei, pipol I liv long vatu. Hemi talem se eviiwan [ gat family ma bambae
hemi [ expectem moa blang luk se allowance [ increase. Hemi askem sapgs council
save help aot wetem ol project we wan councillor I wantem carry act. Hemi askem tu
long Town Clerk outcome blong leta ia mo issue we I stap regardem ol councillors
priviledges.
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Concermem projects, Lord Maver [ reply se each councillor I gat raet long 100,000

VT per year mo vatu ‘2 ol save tsum long any smol projecis we oli tink se emi gud

blong constituency bleay oloeta. Hemi talem se cauncil T luksave need we 1 stap be
gavman  feel se olgera L ao should gat priviledge fa Hemi addem se any councilior |

save sabmittim I kam long council any project document Slong council I considersm.

Town Clerk Madeleine Tom I informem ol conncillors se last councii I been mekem
wan proposal 1 go long gavman blong Sope long that wem blong amendem CAP. 126,
especialiy nao blong putury se ol councillors priviledges and allowances [ catter for
insaed long CAP. 126, Emia blong melkem se minister 1 no moa gat interference
insaed long issue ia. Amendmen ia [ been go long DCO mo I been ready 0 be tabled
long pariiament long last November, Tedet, | gat interference blong minister from we
councillors allowancas 1 catter for insaed long Standing Crders but [ no long Cab.
126. Follem change blong gavman, amendment ia I neva take ples. Town Clerk [
informem ol members se lawyer biong council 1 stap deal naoia wetem leta blong
State Law Office.

3¢ Deputy Lerd Mayor Miller Rorine I talem se CAP. 126 [ givim paoca long council
bleng mekem Standing Orders mo Standing Orders | provided for councillors
aliowances. Ol councillor I nidim allowances blong givim back service I go long pipal
we | electem olgeta mo emia emi wan way T blang shoem appreciation blong olgeta.
Bvriwan I nidim vatu blong liv leng Port Vila, man [ no save work for free. Taem we
pipol I voterm wan man, oli wait blong luk se wanem nao man ia bambae | meken
blong helpem olgeta or givim back service | go long olgeta. Therefore, hem olsem
wan councillor, hemi stanap strong biong council I maintenem ol counciliors
priviledges olsem we T catier for long Standing Orders.

Councillor Daniel Bule I talem se ol explenesen we Town Clerk I givim oli clear mo
hemi asikem hem blong liaise gud wetem lawyer blong council blong saveguardem
priviledges blong ol councillors. Emi givim sepot blong hem long ol menthly
allowances we ol councillors I stap ricivim o heri addem seswan councillor el
elected by the people, for the people. Therefore, wambae ol councillors I mas givim
mack service long pipol. Hemi asker tu sapos council { save considerem blong
leftemap ol councillors allowarces.

3 Deputy Lord Mayor Miller Rocine | reiterem bakegen se last cuncil | been push
hard blong 1 gat amendment long CAP. 126 mo hemi talem se emi duty blong each
councillor blong usum paca we hemi gat long political party we oli representem blong
luk se amendment ia I save go thru long parliament. Hemi talem se once councillors
allowances 1 stap insaed long CAP. 126. bambae minister [ no moa save interfere long
‘csue i, Hemi then askem strong blong council [ maintenem mo adoptem councillors
allowances as per Standing Orders.

Councillor Paul Avock Hungai [ biliv se Siate Law Office | mekem enquiry io long
behalf blong Minister blong Internal Affairs, Hemi talem se matter ia [ stap finis long
hand blong lawver blong council blong deal wetem 1n crcer blong sevgardem right

bleng ol councillors. Her talem se wanem priviledge we wan courcillor hemi gat.
emi legal from we Minister [ saenem Standing Orders we council [ stap usum tadei.
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Courcillor Paul Avock Hungal 1 talem se evriwan [ mas push hard blong amendment
bloas CAP. 126 I pes thru long parliament. Ol councillors oll smap blong lukluk long
weliare blong pipol we [ electem olgeta mo hemi sapotem propesal bleng Councillor
Daniel Bule se I mas gat increase long monthly allowance blorg ol counciliors.

Follem guerrv blong Councillor Daniel Bule, Lord Mayor I reiterem bakegen se any
councillor 1 save forweardem wan proposed project document | kam long council for
copsideration. Hem! tzlem se despite ol difren political partes we evriwan | kamaot
long hem, 25 a councillor, evriwan I mas work long benefit blong whole ward we olt
representem. Hemi talem se once wan development emi carried out long wan area,
emi blong use blong evriwan, Hemi informem Councillor Daniel Bule se olgeta T gat
priviledge tu blong usum office facilities but I no salary nomo. Hemi then askem ol
members blong votem wan resolution.

Councillor Daniel Bule I Muv blong Council | maintenem Standing Orders we [ been
saen long 1999 we I tokbaot councillors allowances and priviledges.

Seconded by 3™ Deputy Lord Mayor Miller Rorine.

So Resolved Unanimously.

From we I nomo gat any other marters blong tokbaot, Jeaman Lord Mayor Patrick
Crowhy Manarewo [ talem tankio long contribution hlong ol membas. Hemi declarem
miting I close mo hemi askem Counciller Maurice Joe blong mekem closing prea.
Tz 1.2.53 poL.

\Miputes ia hem [ saen olsem true mo correct tikod blong No. 04/01 Ordinary Full
Council Miting we I bin tek ples leng Municipal Kaonsel Chamber long Wednesday

28 Wovember 2001 long 11.530 am.
I

Jeaman Nember Town Clerk

Lord Mayor Deputy Lord Mayoer Madeleine Tom
Patrick Crowby Manarewo John Lamai




