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SUMMARY

On 4 May 1998 a group of youths backed by chiefs of Lolomanganda and Lovuitungu
allegedly went through the food gardens belonging to the people of Luvuigevige,
Logaruigatu and Lovuitogohui and ransacked everything in the gardens. The Police at
Saratamata were immediately informed about the incident but did nothing about it. It
wasn't until the affected villagers hired a vehicle for them to visit the gardens that they
responded.

On 27 May 1988 Mr. Japin Tari, Manager of NBV in Luganville, Santo, informed the
Police Commissioner, Mr. Peter Bong, about the above-mentioned incident. As the
Police has not acted on such a report, Chief McKenzi Haga then lodged a complaint to
the Ombudsman on 9 October 1998.

According 1o Sergeant E Taga's report dated 30.03.99, the former Officer Commanding
Police Station (OCPS), Senior inspector Basil Melchior, took the disputing parties
together at Saratamata in an attempt to solve the long-standing land dispute. During the
meeting

Mr. Melchior advised the parties involved that the land dispute would be in the hands of
the Council of Chiefs, whereas the extent of damage to the gardens would be left to the
Police in order to submit a report to the Prosecution's Office. The land dispute was
eventually resolved by the Council of Chiefs.

However, Chief McKenzi Haga said in a letter dated 15 November 2002 that it was
“resolved” by two political chiefs from Lombaha, namely councilor Jackson Garae and
Mr. Benuel Garae. And as it stands it is probable that such a decision would likely be
challenged in the Land Tribunal.

The Ombudsman finds that the Police authority at Saratamata including the former
Police Commissioner, Mr. Peter Bong may have breached section 4(1-2) of the Police
Act [CAP 105] in not ensuring the production of offenders before the Courts. The
Saratamata Police may have breached section 35 (3) of the Police Act [CAP 105] by not
promptly obeying and executing the orders and also by not collecting and
communicating intelligence affecting the public peace and apprehending all persons that
they are legally authorised to apprehend and for whose apprehension sufficient ground
exists. They may have also breached the Police Force Standing Order No.E5 which says
that all police officers will make every effort to secure mutual confidence and cooperation
between the public and the police.

In the light of the above findings the Ombudsman recommends that the Police
Commissioner should exercise his special powers as provided under section 62(1-3) to
discipline the police officers involved in the investigation. He should also repert the non-
performance of duty and insubordination of certain senior police officers to the Police
Service Commission in order to inquire into the truth of the charge and impose
punishments as per section 67(2) of the Police Act [CAP 105]. The Police Commissioner
should formally advise police officers of their responsibilities and duties in criminal
matters by way of a Standing Order or Circular.
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JURISDICTION

The Constitution and the Ombudsman Act allow the Ombudsman to look into the
conduct of government, related bodies, and Leaders. This includes the state
service of Police Department. The Ombudsman can also look into defects in
laws or administrative practices, including the functions, organization and
administration of the Police Force under the Police Act [CAP 105].

PURPOSE, SCOPE OF INVESTIGATION AND METHODS USED

The scope of this investigation is to establish the facts about the alleged police
inaction regarding the destruction of gardens in Lolovenue Village at North
Ambae.

This Office collects information and documents by informal request, summons,
letters, Iinterviews and research,

RELEVANT LAWS, REGULATIONS AND RULES

The Constitutional and statutory provisions relevant to this report are reproduced
in Appendix D of this public report.

OUTLINE OF EVENTS

On 4 May 1998 at Lolovenue Village, North Ambae, an incident occurred which
involved the damage to about 12 gardens which, accarding to the complainant,
was worth about one million vatu (Vi1,000,000).

A group of youths backed by chiefs of Lolomanganda and Lovuitungu allegedly
went through the food gardens belonging to the people of Luvuigevige,
Logaruigatu and Lovuitoegohui and ransacked everything in the gardens
(Appendix A). The Police at Saratamata were immediately informed about the
incident on 4 May 1998 but did nathing about it. It wasn't until the affected
villagers hired a vehicle for them to visit the gardens that they responded.

On 27 May 1998 Mr. Japin Tari, who is from Lovuigevige village and then
Manager of NBV in Luganville, Santo, informed the Police Commissioner,
Mr. Peter Bong, about the above-menticned incident. He said:

"Very sad to note Mr. Commissioner, is that after the police visit financed by the villagers
thaers was no report ever completed or filed by the police on the extent of the damage or
made any move lo solve the problem.

This incident is serous, and | believe if you or | were in the shoes of those who were
badly affected by the incident would resort to all sorts of unlawful actions. Hence, | am
writing to stress the urgent need to establish normalcy in Lolovenue village by having
your officers act urgently in an appropriate manner to solve the mental attitude present
amongst the villagers right now.

| beliave the most effective means of action is to make certain ARREST and warn the
culprits not to engage in similar action in future,

In the event of a prolong non action by the police would likely result in two scenarios.
(a) The situation will die down and will soon be forgotten CH _ .
(b) The situation will get worse by more people taking the law into their own hands".

On 9 October 1998 the Office of the Ombudsman received a complaint from
Chief McKenzi Haga, who is from Lovuitogohui village. about the alleged inaction
of the Palice in dealing with the incident.
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Despite the fact that the affected villagers together with Mr. Japin Tari notified the
Police about their complaint and requested an explanation for inaction from
several police sources, no ane from the Police has been able to explain this
delay.

On 16 December 1998 the Ombudsman informed the Police Commissioner,
Mr. Peter Bong. about the complaint from Chief McKenzie in connection with the
destruction of the gardens. The Police Commissioner was informed about the
Ombudsman's inlention to cpan an investigation under Article 62 of the
Constitution. The Ombudsman also requested that Police Commissioner answer
respective guestions relating to the incident (Appendix B).

On 14 May 1999, Superintendent Saling Stephens sent a copy of
Sergeant Edward Taga's report dated 30.03.99 on the matter to the
Ombudsman. According to the report, the former Officer Commanding Police
Station (OCPS), Senior Inspector Basil Melchior, teck the disputing parties
together at Saratamata in an attempt to solve the long-standing land dispute.
During the meeting Mr. Melchior advised the parties involved that the land
dispute would be in the hands of the Council of Chiefs, whereas the extent of
damage to the gardens would be left to the Police in order to submit a report to
the Presecution's Office.

LAND DISPUTE

In an attempt to salve the land dispute, the suspects, members of the Council of
Chiefs and the police attended a meeting but the complainants did not arrive.
This is despite the fact that the Police offered to pick them up. As a result the
meeting was called off,

According to a report submitted by Sergeant Edward Taga the land dispute was

eventually resclved by the Council of Chiefs. The former OQCPS Basil Melchior,

the former Corporal Paul Tari and Police Constable John Joe wilthessed the

meeting, which resolved that:

1. The suspsects: in this case were the real customary landowners of the
disputed land.

2. The complainants, who claimed to be the rightful landowners, lost the land
claim and were ordered by the Council of Chiefs to plant food crops but
net fruit trees on the land.

However, Chief McKenzi Haga would say in a letter dated 15 November 2002
that it was “resolved” by two paoliticians from Lombaha, namely councilor Jackson
Garae and Mr. Benuel Garae. Not originating from Lolovenue district, they do not
know about the history of the land and tribes of the pecple thereon. It is also
alleged that prior to giving out judgement on 8 August 1998 in favour of the
suspects, the political chiefs had secret meetings with them. And as it stands it is
probable that such a decision would likely be challenged in the Land Tribunal.

EXTENT OF THE DAMAGE

It wasn't until the affected villagers hired a vehicle for police tc visit the gardens
did they respond. Police Constable John Joe was the officer who attended to the
spene of the damage and compiled a report including statement of witnesses as
well as of those of the complainanis.

Despite making saveral requests to the Police authority in Vila and

Sergeant Edward Taga at Saratamata to submit a copy of the report being
compiled by PC John Joe, nothing was done about it.

ACTION BY THE POLICE

In his repart on the matter dated 30.03.99, Sergeant Taga said that the case file
was sent to Prosecution’s Office in Santo.
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However, when the Ombudsman reguested the State Prosecutor,
Inspector Wilson Garae, to confirm the above information, Mr. Garae said in a
letter dated 13.08 99 that upon talking to Police Constable John Mark on the
matter, the latter reiterated that the file was still in their office at Saratamata
pbecause of the lack of transport to go out and carry out the investigation
(Appendix C).

RESPONSES BY THOSE MENTIONED IN THE REPORT

Before starting this enguiry. the Ombudsman notified all people or bodies
complained of, including those whom the Ombudsman made no findings against
and gave them the right to reply. Prior to this public report, the Ombudsman has
also sent copies of the working paper that outlines a description of the facts,
relevant laws and the preliminary findings on this ingquiry to the subsequent
pecple to give them ancther opportunity to respond or comment. No responses
were received from:

PC John Joe Saling Stephens
Japin Tari Corporal Paul Tari
Sergeant Edward Taga Basil Melchior
Arthur Caulton PC John Mark

A response was received from Chief McKenzi Haga. Cammenting on the fact of
land dispute resolution, Chief McKenzi Haga would say that the land dispute was
not deliberatad upon by a Council of Chiefs but instead by two politicians from
Lombaha, North Ambae, namely councilor Jackson Garae and Mr. Benuel
Garae. Chief McKenzi Haga wants to reiterate here that since they (Garaes) are
not from Lolovenue district, they do not know about the history of the land and
tribes of the people thereon. On some occasions prior to the land dispute
meeting held on 8 August 1988, the two politicians had secret meetings through
the night with the suspects while drinking kava and finally ruled in favour of the
suspects.

FINDINGS

Finding 1: The Police authority at Saratamata may have breached
section 4(1-2) of the Police Act [CAP 105] in not ensuring the
production of offenders hefore the Courts.

When the villagers informed the Police authority at Saratamata about the
destruction of gardens, they did not do anything to enforce the laws of Vanuatu.
The Police should have enforced section 133 of the Penal Code [CAP 135] which
states that “no person shall willfully and uniawfully desiroy or damage any
property which to his knowledge belongs lo another” by producing a complete
report on the incident to the Public Prosecutor for possible court proceedings
against the offenders. The Police also failed to enforce section 144 of the same
Act.

Finding 2: The Police Commissioner, Mr. Peter Bong, may have also
breached section 4 (1-2) of the Police Act [CAP 105] by not
giving orders to the officers concerned to act promptly on the
report and produce the offenders before the Courts.

Finding 3:  The Police at Saratamata may have breached section 35 (3) of
the Police Act [CAP 105] by not promptly obeying and
executing the orders and alse by not collecting and
communicating intelligence affecting the public peace and
apprehending all persons that they are legally authorised to
apprehend and for whose apprehension sufficient ground
exists.
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6.4 Finding4;:  The Police at Saratamata may have breached the Police Force
Standing Order No.E5 which says that all police officers will
make every effort to secure mutual confidence and
cooperation between the public and the police.

In this case, despite the submission of the report by the affected villagers, the
Police have not, at the time of preparing this report, completed their investigation
on the incident. Four years and 5 months (to 1.10.02) have elapsed and the
offenders have not yet been produced before any court of law. This is likely to
bring disrepute and distrust upon the Police Force, especially the officers
stationed at Saratamata.

RECOMMENDATIONS

Recommendation 1:  For disciplinary proceedings against subordinate officers
at Saratamata involved in this investigation, the Police
Commissioner should exercise his special powers as
provided under secticn 62(1-3) to discipline the police
officers concerned.

Recommendation 2:  For disciplinary proceedings against senior officers, the
Police Commissioner should report the non-performance
of duty and insubordination of certain police officers to
the Police Service Commission in order to inquire into
the truth of the charge and impose punishments as per
section 67(2) of the Police Act [CAP 105).

Recommendation 3: The Police Commissioner should formally advise police
officers of their responsibilities and duties in criminal
matters by way of a Standing Order or Circular. This will
assist officers in carrying out their duties without undue
delay and insubordination.

Dated the 3" day of July 2003.

\
\
\
bt

Hannington G. ALATOA
OMBUDSMAN OF THE REPUBLIC OF VANUATU
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Copy of letter dated 27 May 1998 by Japin Tari.

Copy of letter dated 16 December 1998 by Ombudsman.
Copy of letter dated 13 August 1999 by Wilson Garae.

Relevant laws, regulations and rules.
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Date : 27" May 1998

Subjzct : INDECISIVE ACTION BY POLICE AT SARATAMATA

A serious incident happened on Monda} 4™ lay 1998 at Lolovenue Village, Sast Ambae
which involved the total damage to about 12 gardens worth about VT 2 millien.

The vouth backed by chiefs of Lolomangadz ©:nd Lovuitungu went throush ihe foou
gzrdens belonging to the people of Luvuigevige, Logaruigaw and Lovuitogohui
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inthe event of a 2roleng non action by the Auhice would likely to result in fwa selarjvs.
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Office of the Ombudsman
. Bureau du Médiateur
- Ofis blong Ombudsman

N

Our Ref: -5848/9104/L01/pb -

(Please quote this reference on all correspondence) . :
- Mr Palor BONG: S gy 5o im0 o i T
Police Commissioner _ S : il
Police Headquarters gl

. PMBO14_ - .._:a,-n--‘ Glivs deaudusnicr. e
__Pq.rt"'uﬁla__ 5 -. :-. o -.v::-.-_.. J-{'.'l\.:_l.ih':i’;; 5 =ik
Dear Sir T = f:
.Fvﬂ(\ i Tl s PR S8 Y e o] <t T : _-_./ z

INACTION BY POLICE AT SAFIATAMATA

We have received a complaint from Chief McKenzie Haga about the alleged inaction of the
Police in Lolovenue Village, at East Ambae having caused the destruction of 12 gardens.

| understand that you received a similar complaint from Japin Tari dated 27.05.98 (copy
enclosed).

it appears that the Police failed to entcm:e the law properly and breached s 4(1) of the Police
Act (CAP 108) (enforce the law, detect and prosecute, protect life and property).

| have therefore: decided to open an investigation under article 62 of the Conshmuon and |
would be grataful if you could answer the following questions:

y £ Dld you obtain a report after the problem was brought to your attention through
Mr Tari's letter in May 1998 and can we get a copy of it?

2. What action have you taken to remedy the situation? Give us the detaii;

3. Did you answer the complainant, Mr Tari? Could you please forward to us a
copy of this letter?

4. Did you take any disciplinary action?

Please forward an answer to us within 20 days of the date of this letier.

| understand that you are taking a 2 weeks leave, but i trust that you will forward my letters
to the Deputy Palice Commissioner who will be acting while you are away.

" Please note:

1.  Under Section 17 of the Ombudsman Act, failure to respond to this letter can
result in our issuing a summons compelling you to appear to surrender the
required information.

2.  The Ombudsman Act continues to apply to this case as if it had not been
repealed (in accordance with s. 11 of the Interpretation Act [CAP 132]), since
the investigation began while the Act was in effect.

3. Inquiries of the Ombudsman remain strictly confidential until the public report
stage. Please contact this Office is you have any questions about this warning
which reflects Article 62 (5) of the Constitution and s. 20 of the Ombudsman
Act.

Please contact me if you have any questions. Thank you in advance for your assistance in
this matter.

=AW,
Marie-Noélle FERRIEUX PATTERSON
OMBUDSMAN OF THE REPUBLIC OF VANUATU

: Eﬂclal. \

" Tel: (678) 27200/ 26757
¢ i@vanpatu Ve
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APPENDIX 'C*

THE STATE PROSECUTHONS DEPAR FMENT

TEL. 3045k PO Box 221

FAX (678136450 Luganville-Santa.
Vomain
South West Pacific

13" AUGLIST 1999

TO Mr Alfred Maho
Director of Leadership Code
Office of the Ombudsman.
Port vila

RE - DESTRUCTION OF FOODGARDENAT LOLOVENUE VILLAGE EAST AMBAE

Iear Sir !

Your letter of 13" Julv 1999 had just received

| swigly rov confirm e vour high office that our department had received no mies as sueh
oy Sararamaza Pobee
| rane Police Comstable lobn Mark and he told me that the Gle s is still in their oftice

f ' Fadin s - R
weeause no transport 18 made available to do Invesnuaneon. [imcerstand the suspects
aree [ e abiove Noreas high sehpal which s nor far tom Sarataimaia Police post .

vhieh the mvestgauon will take hall dav to complers

Fopetlrer oy that oo department I8 arranente crrnnal coliet tooe o Penama 1 Hee an
Cigrobarat this vear 1990 sheuld von assist us toochase thenr op 1o sent us e 1l
I8zl

INSPAVILSON DY AR AR
STATE PROSFL T TION

LUGANVILLE, SANT(
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APPENDIX 'D'

RELEVANT LAWS. REGULATIONS AND RULES

FUNCTION OF THE FORCE

Under section 4{1) of the Pclice Act [CAP 105), it is stipulated that "it shall be an
essential duty of the Force to maintain an unceasing vigilance for the prevention and
suppressian of crime.

(2] The Farce shall be employed throughout Vanuatu and its territorial waters

for-

(a) the preservation of peace and the maintenance of order;

(h) the protection of life and property;

(c} the enforcement of law

(d) the prevention and detection of offences and the production of
offenders before the Courts; and

e) such other duties as may be expressly provided for by law.

GENERAL POWERS AND DUTIES OF MEMBERS OF THE FORCE
Section 35 provides that:

(1) Every member shall exercise such powers and perform such
duties as are by law conferred or imposed upen him, and shall
obey all lawiful directions in respect of the execution of his office
which he may frecm time lo time receive from his superiors in the
Force.

(2) Every member shall be considered to be on duty at all times and
may at any time be detailed for duty in any part of Vanuatu.

(3) It shall be the duty of every member to promptly obey and execute
all orders and warrants lawfully issued to him by any competent
authority, to collect and communicate intelligence affecting the
public peace, to prevent the commission of offences and public
nuisances, to detect and bring offenders to justice and to
apprehend all persons that he is legally autharised te apprehend
and for whose apprehension sufficient grounds exists.

SPECIAL DISCIPLINARY POWERS OF THE COMMISSIONER

62 (1 The Coemmissioner may, when a record of an inguiry has been
forwarded to him in accordance with section 81 impose any of the
punishments prescribed by that section or any of the following
punishments —

8. dismissal from the Force; or
i reduction in rank; or
8. loss of seniority; or
q. a fine not exceeding 15 days pay.
4. The Commissioner may in respect of any findings made by a

senior officer uncer the provisions of section 59(1) whether or not
he has received an appeal —

(a) confirm, vary ar quash any finding or punishment imposed
as the result of such inguiry; or

(b) order the holding of a fresh inguiry by a senior officer other
than the officer who heid the criginal inquiry.



(3) The Commissioner shall not increase any punishment
imposed at the conclusion of the original inquiry without
giving the defaulter the opportunity of being heard.

DISCIPLINARY POWERS OF THE COMMISSION

67.

(1) A charge of an offence against discipline alleged to have been
committed by a senjor officer shall be reported by the
Commissioner without unnecessary delay to the Commission
which shall inquire into the truth of the charge.

{c) The Commission, if it finds the charge proved, may impose
on the defaulter 1 of the following punishments —

(a) dismissal from the Force;
[{]] reduction in rank;
{c) loss of seniority:
(d) a fine not exceeding 15 days; or
(&) a reprimand.
(3) The punishments prescribed by subsection (2) are sufficient in

themselves and only 1 such punishment may be awarded for each
offence against discipline.

PENAL CODE [CAP 135]

Section 133 of the Penal Code [CAP 135] states that "No person shall
willtully and unlawfully destroy or damage any property which to his
knowledge belongs to another”.

Section 144 (a) of the Penhal Code [CAP 135] provides that "No person
shall enter into or upon any property in the possession of another with
intent to intimidate, insult or annoy any person lawfully in possession of
such property".

RELATIONS WITH THE PUBLIC (FORCE STANDING ORDER NO.E5)

1.

Every police officer is required to assist all members of the public in his
police capacity at all times whether on or off duty.

All police officers will make every effort to secure mutual confidence and
cooperation between the public and the police. All persons are to be
treated with civility, forbearance, impartiality and good temper and it is
these ingredients that will lead to better relations with the public and so
enhance the good name of the Force,

Every police will attend to any complaint, report, request or enquiry
without any unreasonable delay and he must take whatever initial action
is required. He will not tell the person concerned to go to the police
station and make his report. Occasionally, a member of the public may
request the assistance of a police officer which is outside the sphere of
his normal pelice duties. In such instances, the officers should explain
tactfully that the matter is beyond his responsibility and should direct the
person concerned to the appropriate body or authority.

It is essential that il a mistake is made by a police officer it should be
admitted and, as far as possible, rectified without any delay.
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